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The Rochester Conservation Commission & Town Forest Committee will
meet remotely via Zoom on Tuesday, October 19, 2021 at 7:00 p.m.
The Rochester Conservation Commission invites the public to a scheduled Zoom meeting which can be accessed as
follows:
Join Zoom Meeting
https://us02web.zoom.us/j/87246489434
Meeting ID: 872 4648 9434
Or Call: 1 646 876 9923

Hearings previously scheduled for this evening, that will be continued as follows:
1. Request for Determination of Applicability, 15 Wolf Island Road…………………………...January 4, 2022
2. Notice of Intent, 109 Neck Road, DEP SE 272-0610………………………………………November 2, 2021

Public Hearings
(Continued from October 5, 2021) DEP SE 272-0608 A Notice of Intent filed by A.D. Makepeace Company,
Inc., for property located at the Morse Swamp Reservoir, 0 County Road Map 17, Lots 9 and 13. The
applicant filed a Notice of Intent in response to an Enforcement Order issued by the Rochester Conservation
Commission on December 16, 2020. Proposed work involves restoration and replication of the following wetland
resource areas: 1,458 linear feet of Bank, 17,001 square feet of Bordering Vegetated Wetland, 200,376 square feet
of Land Under Waterbody, 29,305 square feet of Bordering Land Subject to Flooding, and 2,737 square feet of
Riverfront Area. The applicant’s representative is G.A.F. Engineering, Inc.
(Continued from October 5, 2021) DEP SE 272-0613 A Notice of Intent filed by Lee Castignetti, Long Built
Homes, for property located at 0 Neck Road, Map 40, Lot 3D. The applicant proposes the construction of a
single-family home with associated septic system and well. The applicant’s representative is W Engineering, LLC.
(Continued from October 5, 2021) DEP SE 272-0612 A Notice of Intent filed by Lee Castignetti, Long Built
Homes, for property located at 0 Neck Road, Map 40, Lot 3E. The applicant proposes the construction of a
single-family home with associated septic system and well.
The applicant’s representative is W Engineering, LLC.
(Continued from October 5, 2021) DEP SE 272-0614 A Notice of Intent filed by Lee Castignetti, Long Built
Homes, for property located at 0 Neck Road, Map 40, Lot 3F. The applicant proposes the construction of a
single-family home with associated septic system and well.
The applicant’s representative is W Engineering, LLC.

Commission Business
For Signature
•
Permits – Signatures needed for permits issued 10.05.2021
•
Minutes – 10.05.2021 (voting quorum: Maggie, Chris, Dan, Matt, Ben, Kevin, Bill)
•
Vouchers – Fileguard, Monthly Fee, Invoice 80445, $9
LEC Environmental Consultants, 0 County Road Peer Review, Invoice 146113, $1922.42
Old Business
•
Meeting Status – Discuss switching to hybrid meetings
•
Records Retention – Discuss destroying of old RDA files
New Business

Page 1 of 80

2
•
•
•
•

Website Updates – Discuss whether or not to add abutter letters to website
Peer Review Proposal – Proposal by Environmental Partners Group for 45 Kings Highway
Accounts – Review which funds should be deposited into which accounts
Doggett Brook Farm – Presentation by Alan Decker on Conservation Restrictions

Adjournment

Page 2 of 80

To Whom It May Concern,
We are writing to express our concern over the combination of two potential projects at 0 Neck Road/109
Neck Road.
We are direct abutters of the proposed ground and canopy arrays, and have been regularly attending
meetings with both the conservation committee and planning boards surrounding that proposal. We have
been pleased to see that there has been peaceful discussion and the opinions of both the committee and
many abutters have been taking into consideration in revising the proposal.
However, through our neighbors, we recently learned of an additional proposal at 109 Neck Road (we are
not direct abutters, but are only about 30 feet away from that definition), specifically the construction of new
homes in Lots D, E and F.
When the proposal maps for these two projects are overlaid with each other, it is clear that the buffer zone
surrounding the wetlands behind our property will be cut down on almost all sides to make way for the
combination of construction associated with the ground array and two of the homes. This is a large
concern as the wetlands will now be significantly more exposed to the elements. Additionally, a substantial
amount of clearing of trees will be required for these combined projects, which is unfortunate as 3
additional lots were just cleared across the street in 2020, in a previously wooded area that is also next to
wetlands. Overall, this is a fair amount of wetland and surrounding habitat disturbance over such a small
area. Will a domino effect be realized to wetlands located further away from the development?
We have lived at 155 Neck Road for over 10 years and purchased the property for the seclusion of the
backyard and our wooded surroundings. We are lucky enough to have frequent visits from deer, owls,
osprey, and occasionally a great blue heron and a bald eagle.
While we respect the rights of the property owners at 109 Neck (and have always enjoyed being neighbors
with them) and we understand the need to consider alternative revenue streams in the bogs, these two
combined projects raise concern for the wetlands, wildlife, and overall beautiful surroundings that we love
to call home.
We respectfully ask the Conservation Commission to consider these projects as a combined proposal and
to contemplate the substantial impact that they will have on the wetlands and the surrounding area, as well
as the preservation of Rochester’s natural resources.
With Regards,
Rachel and Tim Batchelder
155 Neck Road
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Rochester Conservation Commission
October 5, 2021

Present:

Absent: None

Christopher Gerrior, Chairman
Daniel Gagne, Vice Chairman
Maggie Payne
Bendrix Bailey
Matthew Bache
Kevin Thompson
Bill Milka
Merilee Kelly, Conservation Agent
Victoria D’Antoni, Board Administrator
Lori Walsh, Recording Secretary

Chairman Gerrior called the meeting to order at 7:00 p.m. Chairman Gerrior then read a message about remote
participation and ground rules for the meeting. He stated the meeting was being recorded.
Public Meetings
DEP SE 272-0369 A Certificate of Compliance Request filed by Rita Lepage, for property located at 21
Bryant Lane, Map 19, Lot 1M. This is in reference to an Order of Conditions issued for the construction of a
single-family home.
Rita Lepage, the applicant, was present. Mr. Gagne had questions about the 100 ft. buffer zone and the shed that
is there. She stated that the as-built was completed in 2003 and that Noreen went out there in 2006 from
Conservation and said it was okay. Mr. Gagne wants to see what the approved NOI shows regarding the shed
and the deck. Chairman Gerrior said that they would have to check their files.
A motion was made by Matthew Bache, seconded by Kevin Thompson, to issue a complete certificate of
compliance. The motion carries with five in favor, Dan Gagne and Maggie Payne opposed.
Public Hearings
DEP SE 272-0608 A Notice of Intent filed by A.D. Makepeace Company, Inc., for property located at the
Morse Swamp Reservoir, 0 County Road Map 17, Lots 9 and 13. The applicant filed a Notice of Intent in
response to an Enforcement Order issued by the Rochester Conservation Commission on December 16, 2020.
Proposed work involves restoration and replication of the following wetland resource areas: 1,458 linear feet of
Bank, 17,001 square feet of Bordering Vegetated Wetland, 200,376 square feet of Land Under Waterbody,
29,305 square feet of Bordering Land Subject to Flooding, and 2,737 square feet of Riverfront Area. The
applicant’s representative is G.A.F. Engineering, Inc.
(Dan Gagne recused himself from this hearing.)
A motion was made by Bendrix Bailey, seconded by Kevin Thompson, to continue the public hearing to
October 19, 2021.
DEP SE 272-0606 A Notice of Intent filed by Mr. Bailey for property located at 0 Gerrish Road, Map 43A
Lot 29B. The applicant seeks approval to construct a 700-foot long roadway to access a single-family house lot.
Proposed work within the 100 Foot Buffer Zone to a bordering vegetated wetland consists of site clearing,
construction of a 20’ wide 700-foot long recycled asphalt roadway, site grading and construction of a water
Page 4 of 80

- 1467 -

Rochester Conservation Commission
October 5, 2021

quality basin. The property owner of record is Edgewater Bog Realty Trust. The applicant’s representative is
Brian Grady of G.A.F. Engineering, Inc.
(Bendrix Bailey recused himself from this hearing.)
Brian Grady, of G.AF. Engineering, was present. The second site inspection was to look at the drainage area due
to questions and concerns. Mr. Grady said that it has been taken care of and they have received approval from
the Planning Board. Mr. Gagne said that his concerns about storm water have not been addressed and that the
existing storm water basin is taking the water flow from the roadway and instead of going into the treatment
basin it will go into the wetlands. Mr. Grady said that Jeff Eldridge, the Highway Surveyor, was involved and
they have addressed his concerns. Chairman Gerrior asked Mr. Grady if he believes Mr. Gagne’s concerns are
valid. Mr. Grady said yes, he does and he said that they have been addressed. Ms. Payne expressed
disappointment that using the gravel road was not considered and that this plan shows that they are impacting
the buffer zone. Mr. Thompson agreed with Ms. Payne. Mr. Grady said that they did discuss that at the second
onsite meeting. Bendrix Bailey, the applicant, said that he does plan to salvage some of the trees as possible and
minimize that clearing as much as possible as discussed at the second site visit. Mr. Bailey also stated that when
Mr. Grady says 50ft. of clearing, and the plan shows that, that doesn’t mean that they are going to clear that
much it could be much less.
Chairman Gerrior said he has a special order of conditions and he read them:
1. Impact to adjacent properties
2. Pre-construction documentation
3. DEP signage
4. Siltation control barriers
5. Notification of start work
6. Pre-construction meeting
7. Stormwater basins
8. Evacuated material
9. Plan changes
10. Post construction documentation
11. Inspection by the Conservation Commission
A motion was made by Matthew Bache, seconded by Kevin Thompson, to issue an order of conditions with the
aforementioned conditions. The motion carries with five in favor, Dan Gage opposed and Bill Milka abstained.
Bob Mogilnicki was present as an abutter to speak about the clearing of the trees and drainage. Chairman
Gerrior told Mr. Mogilnicki that he has addressed his concerns a number of times and answered his letters.
DEP SE 272-0610 A Notice of Intent filed by Renewable Energy Development Partners, LLC, for
property located at 109 Neck Road, Map 40, Lot 3. The applicant proposes the construction of a dual use
ground-mounted photovoltaic solar array and canal canopy solar array within the buffer zone to wetland
resource areas. The applicant’s representative is Beals & Thomas, Inc.
(Dan Gagne recused himself from this hearing.)
Sarah Stearns, from Beals and Thomas, presented this porject. Henry Ouimet, the applicant, said that they will
also be reducing the amount of tree clearing. Mr. Ouimet said that the ground mounted solar will be dual use
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and will be getting their approval for this use from the State and then move forward with the farming. Mr.
Bailey said he has a concern regarding something called the Lake Effect. This occurs when the solar arrays
cause a reflection and it hits the water and the birds hit the solar panels and the mortality rate of the birds goes
up. Ms. Stearns said that she would look at the literature from Mr. Bailey. Chairmen Gerrior said that the house
lot near this property near where the berm is, there is going to be some tree clearing. Ms. Stearns asked to
continue this hearing until October 19th. Mr. Ouimet stated that the screening of the project is a concern of
theirs and they will work with the Board.
A motion was made by Kevin Thompson, seconded by Matthew Bache, to continue the public hearing to
October 19, 2021. The motion carries with six in favor, Dan Gagne recused.
DEP SE 272-0613 A Notice of Intent filed by Lee Castignetti, Long Built Homes, for property located at 0
Neck Road, Map 40, Lot 3D. The applicant proposes the construction of a single-family home with associated
septic system and well. The applicant’s representative is W Engineering, LLC.
(Bill Milka recused himself from this hearing.)
Evan Watson, from W. Engineering, presented this project. Mr. Gagne asked if they had considered moving the
house back a little due to the wetlands and the well is on a hill. Mr. Watson said the well he wanted to keep it
away from the buffer zone when it comes time to drill it. Mr. Thompson asked if he thought about swapping the
well and the septic system. Mr. Watson said he did not but where the test pits are is where the septic system
usually goes. Mr. Bache asked about the topography of the land, and if it is consistent with the plan. Chairman
Gerrior said that if there is going to be clearing near the buffer zone, then there should be some kind of
indication of where that line is. Lee Castignetti, the applicant, spoke to the Board about this project. Trenton
Blanchard, abutter lives at 128 Neck Road and is speaking on behalf of all three of the lots. Chairman Gerrior
said that he could speak on this lot for now. He said that there is a lot of wetlands there. The vegetated wetlands
in the back of this lot impacts the solar array.
A motion was made by Matthew Bache, seconded by Bendrix Bailey, to continue the public hearing to October
19, 2021. The motion carries with six in favor, Bill Milka recused.
A site visit is scheduled for Sunday morning October 10th 8:00 a.m. for all three Neck Road lots.
DEP SE 272-0612 A Notice of Intent filed by Lee Castignetti, Long Built Homes, for property located at 0
Neck Road, Map 40, Lot 3E. The applicant proposes the construction of a single-family home with associated
septic system and well. The applicant’s representative is W Engineering, LLC.
(Bill Milka recused himself from this hearing.)
Evan Watson, from W. Engineering, presented this single-family home project. Trenton Blanchard said that
according to GIS it is adjacent to a mass habitat. Mr. Watson said he does not see it.
A motion was made by Kevin Thomson, seconded by Bendrix Bailey, to continue the public hearing to October
19,2021. The motion carries with six in favor, Bill Milka recused.
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DEP SE 272-0614 A Notice of Intent filed by Lee Castignetti, Long Built Homes, for property located at 0
Neck Road, Map 40, Lot 3F. The applicant proposes the construction of a single-family home with associated
septic system and well. The applicant’s representative is W Engineering, LLC.
(Bill Milka recused himself from this hearing.)
Evan Watson, from W. Engineering, presented this single-family home project. Mr. Gagne asked what the
distance from the house to the limit of clearing was. Mr. Watson said 16 feet from the edge of the house to the
limit of clearing. Trenton Blanchard said these are wet lots.
A motion was made by Kevin Thompson, seconded by Bendrix Bailey, to continue the public hearing to
October 19, 2021. The motion carries with six in favor, Bill Milka recused.
DEP SE 272-0611 A Notice of Intent filed by Tess Paganelli, Massachusetts Bay Transportation
Authority, for property located at 45 Kings Highway, Map 17, Lot 21. The applicant proposes the
construction of a secondary access road, retaining wall, and utilities as well as repaving, establishing storage
tracks/areas, construction of wetland and stream replication areas, and implementing stormwater best
management practices. The applicant’s representative is BETA Group, Inc.
Tess Paganelli, from the MBTA, and Jonathan Niro, from BETA Group, presented this project. They will be
proposing new storage facilities which will mean expanding the facility and putting in a retaining wall. Gus
Raposo spoke about this proposal also, redevelopment area, repaving and improvement of all the drainage that
exists now. Conservation Agent Kelly asked if this is all going to happen at once. Ms. Paganelli said that they
would start with the retaining wall. Mr. Gagne asked if this was the project they came to them with an RDA.
Ms. Paganelli said yes with additional proposed implementations. Mr. Gagne asked if the existing access road is
being abandoned or closed. Ms. Paganelli said they do not own that road. Mr. Gagne asked if they are proposing
a stream location, and how will that happen. Mr. Niro said that the portion of the steam that they are looking to
impact doesn’t have much of a hydraulic radiant. They plan on having the contractor with their equipment reach
out with a stream channel and take that out and mirror the profile of the existing stream. Mr. Milka asked if the
intermittent stream dried up. Mr. Niro said yes it did. Mr. Milka said that it seems to him that it was bony
gravel, course sand. Mr. Milka asked what are you going to use for material to line the retention pond. Mr.
Raposo said that the soils are very sandy. Chairman Gerrior asked if they have lost access to the road. Ms.
Paganelli said they have not lost access to the road. Chairman Gerrior asked what the agreement is with the
access Road. Ms. Paganelli stated that there is an easement. Chairman Gerrior asked them what is an agreeable
timeline. Ms. Paganelli said two to three years. Chairman Gerrior said they need phases and timelines. Chairman
asked what would be the number of passenger cars they would have. Peter Cruz said up to 20 vehicles and with
the expansion of the facility they will be up to 30. Mr. Gagne asked if the change in the facility means that they
will not be storing cars on County. Mr. Cruz said no they will still be storing them there. Mr. Bache asked if
they have a gasoline and grease interceptor there. Mr. Cruz said they are bringing the building up to code
working with the dept. of safety.
A motion was made by Dan Gagne, seconded by Matthew Bache, to request a peer review fee of $5000. The
motion carries unanimously.
A motion was made by Maggie Payne, seconded by Matthew Bache, to continue the public hearing to
November 2, 2021. The motion carries unanimously.
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A site visit is scheduled for Sunday morning October 17th 8:00 a.m.
Commission Business
For Signature – Permits
Ms. D’Antoni stated that there are outstanding signatures for permits issued on September 7, 2021.
For Signature - Minutes
A motion was made by Dan Gagne, seconded by Maggie Payne, to approve the September 21, 2021 meeting
minutes. The motion carries unanimously.
For Signature – Vouchers
Reimbursement of Escrow, 0 Snipatuit Road, $700.97
A motion was made by Kevin Thompson, seconded by Bendrix Bailey, to approve the above listed voucher. The
motion carries unanimously.
Old Business
Meeting Status – Discuss switching to hybrid meetings
A motion was made by Bendrix Bailey, seconded by Dan Gagne, to go back to in person meetings at Old
Colony. The motion carries unanimously.
A motion was made to amend the previous motion to go back to in person meetings. The motion carries
unanimously.
A motion was made by Dan Gagne, seconded by Bendrix Bailey, to go back to in person meetings at Old
Colony. The motion carries unanimously.
Chairmen Gerrior stated that he needs to find out the schedule at Old Colony.
Records Retention – Discuss destroying of old RDA files
Ms. D’Antoni stated that if the Commission wants to use money from the NOI account for this scanning project,
they need to go before the Board of Selectmen for approval.
New Business
A motion was made by Bendrix Bailey, seconded by Matthew Bache, to allow the applicant to file with the
registry of deeds within 30 days and if it is not done then the Commission will do it.
Bendrix Bailey withdrew his motion.
A motion was made by Dan Gagne, seconded by Kevin Thompson, for the Commission and its staff to file the
permits with the registry of deeds. The motion carries unanimously.
Adjournment
A motion was made by Kevin Thompson, seconded by Maggie Payne, to adjourn the meeting at 10:01 p.m. The
motion carries unanimously.
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______________________________________
Lori Walsh, Recording Secretary
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______________________________________
Christopher Gerrior, Chairman
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Victoria D'Antoni
From:
Sent:
To:
Subject:
Attachments:

service fileguardonline.com <service@fileguardonline.com>
Wednesday, October 6, 2021 12:03 PM
Victoria D'Antoni
RE: Scanning Services
Fileguard Services 2018_A5.pdf

Hi Victoria,
Scan on Demand typically takes less than an hour.
The cost is:
DOCUMENT RETRIEVAL:
$4.50 to retrieve and refile the box from its storage location in the record center.
SCAN:
$5.00 for the first page, $0.25 for additional pages.
I attached the Town of Rochester’s current services price list for your review.
Please let me know if there is anything else I can answer for you.
Thank you,
Cindy

FILEGUARD CLIENT SERVICES
Fileguard Records Management
File Storage – Security - Shredding

508-758-2112
service@fileguardonline.com
www.fileguardonline.com
PO Box 1135, Mattapoisett, MA 02739

1
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7 Industrial Drive
P.O. Box 1135
Mattapoisett, MA 02739
Office 508.758.2112
service@fileguardonline.com
www.fileguardonline.com

SERVICES
Prices effective 3/1/2018

Secure File Box Retention with Reporting
climate control, alarmed, barcode tracking
Standard Letter/Legal File Box (up to 1.2 cu.ft)

$0.60 per box per month

Size 2 Box (1.3 to 2.0 cubic foot size)

$1.30 per box per month

Retrieval / Refile Service
at the box, file, or document level
Box Retrieval - (ready next day)

$2.25 per box or $3.00 per file

File/Refile

$2.25 per box or $3.00 per file

Urgent Retrieval (ready same day)

$3.25 per box or $4.00 per file

Client Access or Pickup at Fileguard

no charge - only retrieval/refile applies
Complimentary use of private conference
room / viewing area

Delivery Service
Next Day Delivery or scheduled pickup

$12.00 per trip + $2.00 per box/file

Request by 3 pm for delivery next day by 5 pm

Same Day Delivery

$22.00 per trip + $2.00 per box/file

Request by 10 am for delivery same day by 5 pm

Scan on Demand – documents delivered by email $5.00 for 1st page, $0.25 each additional page
Weekdays between the hours of 9:00am to 4:00pm, retrieval and refile fees apply (50 pages per day max)

Other Services and Materials
Viewing / Conference Room use at Fileguard

no charge, please reserve time

File level indexing

$5.00 per standard box / $10.00 size 2

Letter/Legal File box – Archive Quality

$3.50 per box ~ sold in packs of 15 ~ Free Delivery

Destruction Size 1.2 (Certified Shredding)

$8.00 ea from Fileguard /$12.00 ea outside pickup

Destruction Size 2.0 (Certified Shredding)

$12.00 ea from Fileguard /$15.00 ea outside pickup

Barcode labels

no charge

Inventory / Retention Schedule reports

no charge
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October 8, 2021
Ms. Merilee Kelly
Conservation Agent
Rochester Conservation Commission
37 Marion Road
Rochester, MA 02770

RE:

Proposal for Professional Peer Review Services
45 King Street, Rochester, Massachusetts

Dear Ms. Kelly,
Environmental Partners (EP) is pleased to provide this proposal to assist the Town of Rochester’s
Conservation Commission with a review of materials regarding the proposed improvements at the
MBTA facility located at 45 King Street in Rochester, Massachusetts. We understand this project
involves a review of the project for compliance with the Massachusetts Department of
Environmental Protection Stormwater Management Standards, the Town of Rochester Wetlands
Protection By-Law, and general engineering practice regarding stormwater management design.
This proposal includes the review and development of comments pertaining to the following
materials including:
•
•
•

Plans entitled “Rochester Maintenance Facility, Cape Main Commuter Rail Line, Rochester,
Massachusetts, Notice of Intent Submittal,” prepared by Jacobs, dated September, 2021.
Report entitled “Notice of Intent – 45 Kings Highway MBTA Facility, Rochester,
Massachusetts,” prepared by BETA Group, Inc., dated September 17, 2021.
Report entitled “Project Narrative for the Proposed Impressed Cultivation,” prepared by Solli
Engineering, dated August 5, 2020.

This proposal includes the following services:
1. Review the documents listed above including the site plans, Notice of Intent, and Stormwater
Management Report.
2. Prepare a letter report documenting compliance with the Massachusetts Department of
Environmental Protection Stormwater Management Standards and the Town of Rochester
Wetlands Protection Bylaw.
3. Attend an initial Conservation Commission hearing. For purposes of this proposal, we have
assumed that hearings will be held virtually, consistent with past hearings held over the
summer.
4. Review supplemental materials submitted by the applicant based on the initial review.
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5. Prepare a second letter report.
6. Attend a second virtual hearing with the Conservation Commission to discuss our findings.
The following services will be considered additional services and not included as part of this
proposal:
1. Attending additional meetings or hearings not specifically described above.
2. Performing extensive coordination with either Town staff or the Applicant and/or their
consultants.
3. Performing reviews of additional documents not specifically described above or any other
documents that are subsequently made available.
EP proposes to perform the Scope of Services for a lump sum fee of $6,000 including expenses. EP
is ready to begin work immediately upon receipt of notice to proceed.
If this proposal is acceptable to you, please indicate your agreement by signing in the space
provided below and returning the executed copy to us. Upon receipt of the executed agreement, we
will commence the performance of approved services described in this proposal. This agreement is
subject to the attached General Terms and Conditions dated July, 2021.

envpartners.com
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Please call me if you have any questions at 617-428-3288.
Sincerely,

Environmental Partners
Scott D. Turner, PE, AICP, LEED AP ND
Director of Planning
P: 617-657-0280
E: sdt@envpartners.com

Ryan J. Trahan, PE
President and Chief Operating Officer
P: 617-657-0253
E: rjt@envpartners.com

Accepted by:

Signature:

______________________________

Printed Name: ______________________________

Date: _______________________________________
Town of Rochester

I:\Rochester.492\Conservation Peer Reviews\492-2002 45 Kings Highway\01 Management\2021-10-08 45 Kings Highway
Rochester Review Proposal.docx

envpartners.com
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General Terms and Conditions
1.

segment for charging is one-half hour. There
is no premium charge for overtime.

References
herein
to
“EP”
refer
to
Environmental Partners Group, LLC. References
herein to “Project” mean the project as defined
in EP’s written proposal to the client. Any
proposal submitted by EP for the performance
of a proposed Project is subject to
renegotiation if acceptance is not received
within thirty (30) days or as stated in the
proposal. Upon the expiration of such period,
EP reserves the right to modify the proposed
basis of payment and fees to allow for changing
costs and to adjust the time of performance
to conform to changing workloads.

2.

Unless EP’s proposal provides otherwise, the
proposed fees constitute EP’s estimate of the
probable cost required to complete
the
proposed Project. The estimated probable cost
identified in EP’s proposal is an estimate and
shall not be deemed to be either a guaranteed
maximum or “guaranteed not-to- exceed”
amount with respect to the cost of performing
the Project identified in any such proposal.

3.

Cost and schedule commitments contained in
EP’s proposal shall be subject to re-negotiation
for unreasonable delays caused by the client’s
failure to provide specified facilities or
information or for delays caused by
unpredictable occurrences such as fires, floods,
strikes, riots, unavailability of labor or materials
or services, process shutdown, acts of God or of
the public enemy, or acts or regulations of any
governmental agency. Work stoppage or
interruption caused by any of the above may
result in additional cost (requiring a change in
scope) beyond that identified in EP’s proposal
for performance of the Project, entitling EP to
an adjustment to the cost and schedule.

4.

Where the method of payment for EP’s services
is on a time-and-material or cost reimbursable
basis, the following commercial terms shall
apply:
a.

5.

The minimum time segment for charging of
field work is four (4) hours. For work done
at any of EP’s offices, the minimum time

b.

Where any agreement is based on the salary
cost of specific individuals, normal and
customary salary increases will become
effective immediately upon EP authorization
and will be reflected in the next invoice
submitted to the client.

c.

Expenses properly chargeable to the Project
shall include: travel and living expenses of EP
personnel on business connected with the
Project; shipping costs; reproduction, bindery
and fax costs at EP’s standard rates;
computer usage and record processing time
and software; equipment rental charges;
professional,
analytical
and
technical
subcontractors and advisors retained in
connection with the Project; identifiable
drafting and stenographic supplies; and
expendable
materials
and
supplies
purchased specifically for the Project.
Subcontractor and other project expenses
will be charged at 115% of EP’s cost.
Laboratory services will be charged in
accordance with the rate schedule contained
in the accompanying proposal. If the services
covered by any EP proposal are subject to
local or state taxes or fees, such additional
costs will be charged to the Project and
reimbursed by the client. Because of the
unique
nature
of
environmental
construction, these percentages do not apply
to any environmental remediation or
construction activities; those percentages will
be addressed in separate terms and
conditions applicable
to construction
projects.

Invoices will be submitted on a monthly basis
payable upon receipt. Unpaid balances shall be
subject to interest at the rate of 1.5 percent per
month or the maximum permissible under state
law, whichever is less, starting 30 days from the
invoice date. Payments received will be applied
first to any accrued interest, with the balance of
the payment then applied to any unpaid fees. In
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agreement between EP and client. In the event
EP must take legal action to be paid for its
services and prevails, all collection and legal
costs associated with such action shall be
reimbursed by the client.

General Terms and Conditions
addition, EP may, after giving seven (7) days
written notice, suspend services under any
agreement without liability until all past due
accounts (including fees and accrued interest)
have been paid. Timely payment is a substantial
condition of client’s performance of any
6.

7.

Insurance. EP shall maintain policies of insurance
for the following types of coverage, each (with
the exception of Workers’ Compensation) with a
limit of liability of $1,000,000, combined single
limit: Workers’ Compensation (statutory) and
Employer’s Liability; Commercial General Liability;
and Automotive Liability an Professional Liability
Insurance. EP shall, at the client’s request, provide
the client with a certificate of insurance or other
satisfactory evidence that such insurance has
been obtained and that such policies are
maintained in force throughout the period in
which EP provides services to the client under any
agreement. Upon the mutual agreement of EP
and the client, EP shall procure and maintain one
or more policies of insurance in addition to the
types of insurance described above or procure
policies of insurance coverage of the same types
described above with increased policy limits, to
the extent that such insurance is available.
Additional premiums and costs incurred by EP in
connection with obtaining such additional or
different policies of insurance shall be reimbursed
by the client as an additional Project expense.

8.

Indemnification. To the fullest extent permitted
by law for claims covered by EP’s Commercial
General Liability policy, EP agrees to indemnify
and hold harmless the client and its directors,
officers and employees, from and against all
liability, claims, suits, losses, damages, costs and
demands, including reasonable legal expenses
and attorney’s fees connected therewith, on
account of personal injury, including death, or
property damage, sustained by any person or
entity not a party to any agreement between EP
and client and arising out of or connected with
the performance of such agreement, to the
extent such injury, death or damage is caused by

Except as provided in Paragraph 5, any
agreement may be terminated in whole or in
part in writing by either party in the event of
substantial or material failure by the other
party to fulfill its obligations under such
agreement through no fault of the
terminating party, provided that no such
termination shall be effective unless the other
party is given (1) not less than ten (10)
calendar days written notice of intent to
terminate and (2) an opportunity for
consultation with the terminating party and an
opportunity to cure prior to the effective date
of such termination. A final invoice will be
calculated on the first or fifteenth of the
month (whichever comes first) following the
effective date of termination.
a.

Where the method of payment is based on
a “lump sum” the final invoice will be based
on the percentage of the work completed
up to the effective date of termination.

b.

Where the method of payment is based on
time and materials, the final invoice will be
based on reimbursement for all services
and expenses associated with the Project
up to the effective date of termination.

c.

Where the method of payment is based on
cost plus a fixed fee, the final invoice will be
based on reimbursement for all costs up to
the effective date of termination and a
pro- rata share of the fixed fee.

For each of the above methods of preparing
the final invoice, there shall be an additional
charge for Project close-out equal to three
percent of all Project billings up to the effective
date of termination. This close-out charge shall
not be considered a penalty but represents an
allowance for recovery of costs for
demobilization and reassignment of personnel
PAGE 2 of 6
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violation of any law or regulation relating
thereto, at the site of the Project or in connection
with the performance of the Project, and it is
understood that EP shall have no liability for any
such condition, and client shall indemnify EP for
any and all loss, cost, or damage actually
sustained and incurred by EP in connection
therewith. The provisions of this Paragraph 8
shall survive the completion of the Project or the
expiration, cancellation or termination of any
agreement between EP and client.

General Terms and Conditions
the sole or contributory negligence or willful
misconduct of EP or its subcontractors or their
respective employees, officers and agents in
the performances of this Project. EP’s obligation
hereunder shall not extend to indemnification
or holding harmless of a party indemnified
hereunder for any claims of loss of profits or
any other indirect, special, incidental or
consequential damages of any nature
whatsoever.
To the fullest extent permitted by law, Client
agrees to indemnify and hold harmless EP and
its directors, officers, employees, and agents
from and against all liability, claims, suits,
losses, damages, costs and demands, including
reasonable legal expenses and attorney’s fees
connected therewith, on account of personal
injury, including death, or property damage,
sustained by any person or entity not a party to
any agreement between EP and client and
arising out of or connected with the
performance of such agreement, to the extent
such injury, death or damage is caused by the
sole or contributory negligence or willful
misconduct of client or its contractors or their
respective employees, officers and agents;
provided that such injury, death or damage is
not occasioned by the sole negligence of EP or
its
subcontractors
or
their
respective
employees, officers and agents in the
performance of this Project. Client’s obligation
hereunder shall not extend to indemnification
or holding harmless of a party indemnified
hereunder for any claims of loss of profits or
any other indirect, special, incidental or
consequential damages of any nature
whatsoever.

9.

Standard of Care. The Client acknowledges that
the Services provided by EP in this Agreement
may require EP to make decisions based on
experience and professional judgment, rather
than on precise scientific or empirical criteria. In
performing its Services, EP shall use that degree
of care and skill ordinarily exercised by
competent members of the engineering
profession as of the date of the performance of
the Services, in the same locality as the site, and
under the same or similar circumstances and
conditions. EP shall perform its Services as
expeditiously as is consistent with the orderly
progress
of the Project.
No
other representations or warranties, whether
express or implied, are applicable with respect
to the Services rendered hereunder.
In no event shall EP and EP’s officers, directors,
employees, agents and independent professional
consultants, and any of them, be liable to client
and/or anyone claiming by, through or under
client, including client’s insurers, for any lost,
delayed, or diminished profits, revenues, or
opportunities; losses by reason of shutdown or
inability to utilize or complete work at the site
of the Project; or any other incidental, special,
indirect, or consequential damages of any kind
or nature whatsoever resulting from EP’s
performance or failure to perform services
pursuant to any agreement.

Client acknowledges that EP has neither
created nor contributed to the creation or
existence of any type of hazardous or toxic
waste, material, chemical, compound, or
substance, or any other type of environmental
hazard, contamination, or pollution, whether
latent or patent, or the release thereof or the
PAGE 3 of 6
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To the fullest extent permitted by law, the
Client agrees to limit EP’s liability to the Client
and anyone claiming by, through, or under the
Client, for or on account of all claims and/or
damages of any nature whatsoever caused by
or arising out of EP’s performance of its
Services, such that the total aggregate liability
of EP for any and all claims and/or damages of
any nature whatsoever, arising out of the
performance of EP’s Services on the Project,
whether arising in tort, breach of contract,
contractual indemnification pursuant to
paragraph 8, breach of express or implied
warranty, or any other theory of liability, shall
not exceed $20,000 or the total fee for Services
rendered under this Agreement; whichever is
greater.
The provisions of this Paragraph 9 providing for
limitations of and protections against EP’s
liability shall survive the completion of the
Project or the expiration, cancellation, or
termination of any agreement between EP and
client, and such provisions shall apply to the full
extent permitted by law.
10. Client recognizes that, when it is known,
assumed or suspected that hazardous
materials exist on or beneath the surface of the
site of the Project or within any structure
thereon, certain sampling materials, such as
drill cuttings and drilling fluids or asbestos
removed for sampling, should be handled as if
hazardous or contaminated. Accordingly, when
sampling is included in the scope of services
and when determined by EP in its sole and
exclusive judgment to be necessary based on
EP’s
assessment
of
the
degree
of
contamination, hazard and risk, EP will
promptly inform client that containerization
and labeling will be performed; will
appropriately contain and label such materials;
and will leave the containers on site for proper,
lawful removal, transport and disposal by
client. Client waives any claim against EP, and

Environmental Partners Group, LLC
agrees to indemnify, defend and hold EP
harmless from any claim or liability for injury or
loss which may arise as a result of the drill
cuttings, drilling fluids or other assumedly
hazardous materials being left on the site of the
Project after their containerization by EP.
11. Client agrees that EP has authority to use its
name as a client and a general description of the
Project as a reference for other prospective
clients.
12. If EP personnel are called or subpoenaed for
depositions, examination, or court appearances in
any dispute arising out of the Project, EP shall be
reimbursed on a time and material basis in
accordance with EP’s then current, standard
billing rates for such matters, including all out-ofpocket costs incurred in connection with such
matters.
13. If any of these General Terms and Conditions
shall be finally determined to be invalid or
unenforceable in whole or in part, the remaining
provisions hereof shall remain in full force and
effect and be binding upon the parties. The
parties agree to reform the contract between
them to replace any such invalid or
unenforceable provision with a valid and
enforceable provision that comes as close as
possible to the intention of the stricken
provision.
14. Once the client has signified its acceptance of EP’s
proposal, the express terms of EP’s proposal to
client and these General Terms and Conditions
shall constitute the complete and exclusive
statement of the terms of the
agreement
between the parties and are intended as a final
expression of the terms of such agreement and
will supersede all prior and contemporaneous
agreements, representations or conditions,
express or implied, oral or written. No provision
of EP’s proposal or these General
PAGE 4 of 6
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event that the LSP's legal obligations conflict
with the terms and conditions of this
Agreement or the wishes or intentions of the
Client, the Client hereby agrees that the LSP
shall at all times comply with the
requirements of the LSP Program. Client
covenants not to sue or to otherwise hold or
seek to hold liable the LSP or EP for any
action taken in accordance with the LSP
Program or the MCP. Client agrees to hold
harmless the LSP and EP from any claims,
losses, damages or penalties incurred in
connection with the LSP's fulfillment of his or
her obligations under the LSP Program or the
MCP.

General Terms and Conditions
Terms and Conditions may be waived, altered,
or modified in any manner, unless the same
shall be set forth in writing and signed by a duly
authorized officer of EP. Client may use its
standard business forms (such as purchase
orders) to administer any agreement between
EP and client, but use of such forms shall be for
convenience purposes only, and any typed
provision in conflict with the terms of EP’s
proposal or these General Terms and Conditions
and all pre-printed terms and conditions
contained in or on such forms shall be deemed
stricken and null and void.
15. General LSP Clauses
a. If the Project is performed on a site (or
sites)
in
the
Commonwealth
of
Massachusetts that involves the actual or
suspected presence of hazardous materials
or oil on or beneath the site or within any
structure thereon, the Project may require
the engagement of a Licensed Site
Professional ("LSP") in accordance with the
Massachusetts Oil and Hazardous Material
Release Prevention and Response Act,
M.G.L. c.21E, and the Massachusetts
Contingency Plan ("MCP"), 310 C.M.R.
40.0001-40.1600. In the event that the
Project requires the services of an LSP, EP
will employ one or more of its staff LSPs
unless otherwise instructed in writing by
the Client. In some instances, EP may also
subcontract with an LSP not otherwise
regularly employed by EP. LSPs are
registered in the Commonwealth of
Massachusetts in accordance with M.G.L.
c.21A, §§19-19J and the regulations of the
Board of Registration of Hazardous Waste
Site Cleanup Professionals, 309 C.M.R. 4.004.05 (the "LSP Program").
b.

The MCP requires the application of the
"Response Action Performance Standard
(RAPS)" to assessment, remediation and
other response actions. The client further
agrees to compensate EP for reasonable
charges incurred in connection with EP's
compliance with LSP requirements. In the

c.

Client acknowledges that any opinion issued
by an LSP as part of the Project is issued
solely for Client's benefit in connection with
satisfying the requirements of the MCP.
Client agrees not to use an LSP opinion for
any other purpose unless authorized in
writing by the LSP and EP.

d.

LSP opinions issued as part of the Project are
based solely upon applicable laws and
regulations and information known to the
LSP at the time of issuance. CLIENT AGREES
THAT UNDER NO CIRCUMSTANCES SHALL AN
LSP OPINION BE RELIED UPON AS A
GUARANTEE OR AN EXPRESS OR IMPLIED
WARRANTY
OF
PERFORMANCE.
LSPs
employed in the Project shall exercise that
degree of care and skill ordinarily exercised
under similar circumstances by other
registered LSPs and as required by the LSP
Program.

16. Client Disclosure Clause. Client agrees to make
diligent efforts to locate and disclose to EP and
to any LSP engaged on the Project (the "LSP")
and all documents and information about the
identity, locations, quantity, and nature of any
hazardous materials or oil at or under the Project
site or in any structure thereon. Client further
agrees to furnish or cause to be furnished to EP
and the LSP all existing reports, data, studies and
documents
including,
without
limitation,
any
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reuse by Client or any other party in connection
with (a) the completion of the Project if EPG
otherwise is not involved in the Project; (b)
extensions of the Project; and /or (c) any other
project. Any reuse without written approval,
verification or adaptation by EP for the specific
purpose intended will be at the Client’s sole risk
and without any liability or legal exposure to EP
or its consultants. The Client accordingly waives
all claims and shall defend, indemnify and hold
harmless EP, and its consultants, from any and all
claims, damages, losses, and expenses including
attorney’s fees arising out of or resulting from
the unauthorized use. At EP’s sole discretion, it
may allow the Client to reuse the Documents with
written approval, verification or adaptation of the
Documents by EP, which will entitle EP to
additional compensation to be mutually agreed
upon by the Client and EP.

General Terms and Conditions
existing LSP opinions containing information
about surface and subsurface site conditions.
All Client- provided documents will remain the
property of the Client.
EP shall exercise reasonable efforts, to the
extent consistent with the Standard of Care, to
comply with all applicable zoning and codes for
the Project required by those governmental
agencies having jurisdiction over the Project.
The Client acknowledges that some zoning and
code
requirements
are
subject
to
interpretation. The proposed language of
certificates,
affidavits
or
certifications
requested of EP or EP’s consultants shall be
submitted to EP for review and approval at
least fourteen (14) days prior to execution. The
Client shall not request certification and/or
affidavits that would require knowledge or
services beyond the scope of this Agreement
and/or beyond the professional qualifications
and engineering expertise of EP. EP shall not
be required to sign any document(s), that
would result in EP having to certify, guarantee
or warrant the existence of conditions EP
cannot ascertain.

Further, EP agrees to provide materials to the
Client stored electronically. The Client recognizes
that
data,
plans,
specifications,
reports,
documents, or other information recorded on or
transmitted
as
electronic
media (“CADD
Documents”) are subject to undetectable
alteration, either intentional or unintentional,
due to, among other causes, transmission,
conversion, media degradation, software error,
or human alteration. Accordingly, the CADD
Documents provided to the Client are for
informational purposes only. EP makes no
warranties, either express or implied, regarding
the accuracy, fitness or suitability for any purpose
of the CADD Documents. Accordingly, the Client
agrees to waive any and all claims against EP
resulting in any way from the any use, reuse,
reliance on, or alteration on the CADD
Documents.
This Agreement shall be governed and construed
in
accordance
with
the
laws
of
the
Commonwealth of Massachusetts.

All documents
including drawings
and
specifications, design concepts, inventions,
propriety information developed
for
the
Project, including electronic documents prepare
or furnished by EP under this Agreement are
instruments of service for use solely with respect
to the Project (“Documents”). As author, EP
shall retain the ownership and property interest
in those instruments of service, including
copyright, common law and statutory law
interest in the Documents whether or not the
Project is completed; however, if the Project is
completed, the Client may retain a license to use
copies of eth Documents solely for information
and record reference purposes in connection
with the completed Project. These Documents
are not intended or represented to be
suitable for
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Grantor:
Grantee 1:
Grantee 2:
Address of Premises:
Title Reference:

ELLIOT FARM, LLC
BUZZARDS BAY COALITION, INC.
ROCHESTER LAND TRUST, INC.
220 Marion Road
Rochester, Massachusetts 02770
Deed Book __________ at Page __________
Plymouth County Registry of Deeds
CONSERVATION RESTRICTION
to
Buzzards Bay Coalition, Inc.
and
Rochester Land Trust, Inc.

Doggett Brook Farm Buffer, Marion Road, Rochester
Rochester CR # _____
ELLIOT FARM, LLC with an address of 202 Main Street, Lakeville, Plymouth County,
MA 02347, being the sole owner, and for my successors and assigns (“Grantor”), acting
pursuant to Massachusetts General Laws (“MGL”) Sections 31, 32, and 33 of Chapter
184, grants with QUITCLAIM COVENANTS to BUZZARDS BAY COALITION,
INC., a Massachusetts non-profit corporation with an address of 114 Front Street, New
Bedford, Bristol County, Massachusetts 02740 (“BBC”) and ROCHESTER LAND
TRUST, INC., a Massachusetts non-profit corporation with an address of Post Office
Box 337, Rochester, Plymouth County, Massachusetts 02770 (“RLT”), and the permitted
successors and assigns of BBC and RLT (collectively “Grantees”), for consideration of
One Hundred Seventy Thousand and No/100ths Dollars ($170,000.00), IN
PERPETUITY AND EXCLUSIVELY FOR CONSERVATION PURPOSES, the
following Conservation Restriction (“Conservation Restriction”) on land located in
Rochester, Plymouth County, containing a 20.5-acre portion, more or less (the
“Premises”), of a 58.5-acre, more or less, property, which Premises is more particularly
described in Exhibit A and depicted in Exhibit B, both of which exhibits are attached
hereto and incorporated herein by reference.
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BBC is a publicly-supported, tax-exempt non-profit organization dedicated to the
restoration, protection and sustainable use and enjoyment of Buzzards Bay and its
watershed through education, conservation, research and advocacy with a watershed
protection program working to preserve and conserve natural areas for natural resource
protection, aesthetic, scientific and educational purposes. BBC has received a letter dated
April 14, 2004 from the Internal Revenue Service, a copy of which is on file at the offices
of BBC, to the effect that Grantee is not a private foundation within the meaning of §
509(a) of the Internal Revenue Code of 1986.
RLT is a publicly-supported, tax-exempt non-profit organization whose mission is “to
acquire and care for land in Rochester to benefit nature and preserve our rural character”.
RLT has received a letter dated January 23, 2009 from the Internal Revenue Service, a
copy of which is on file at the offices of RLT, to the effect that RLT is not a private
foundation within the meaning of Section 509(a) of the Internal Revenue Code of 1986
I.

PURPOSES.

This Conservation Restriction is defined in, and authorized by, Sections 31-33 of Chapter
184 of the MGL and otherwise by law. The purpose of this Conservation Restriction as
set forth in MGL Chapter 184, Section 31 is to assure that the Premises will be
maintained in perpetuity for conservation purposes in a “natural, scenic, or open
condition or in agricultural, farming, or forest use” and to prevent any use or change that
would materially impair or interfere with its conservation and preservation values
(“Conservation Values”).
The Conservation Values include the following:
(1)

Water Quality Protection. The Premises fronts on Doggett Brook, a tributary of
the Sippican River. Conservation of the Premises will contribute to the protection
of some 1,725 feet of Doggett Brook by preventing certain activities that
commonly degrade water quality and natural stream flows and eliminates a
number of potential future permitted dwellings thereby reducing runoff, waste
water discharge and other pollution commonly associated with residential
development. Similarly, the protection of the Premises will provide protection to
the downstream water quality of the Sippican River and, by flow extension, that
of the Weweantic River and Buzzards Bay.

(2)

Protection of Agricultural Resources. Approximately ten percent (10%) of the
soils (some 2 acres) on the Premises are mapped and classified by the United
States Department of Agriculture - Natural Resource Conservation Service as
being Soils of Statewide Importance. Such soils support agricultural uses and,
thus, keeping these soils available for agricultural use and activities is important.
The Conservation Restriction will ensure that such soils on a portion of the
Premises will be available for agriculture that is consistent with the protection of
other Conservation Values present on the Premises. Protection of the Premises is
consistent with, and furthers, the Town of Rochester’s (“Town”) identification as
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a Massachusetts “Right to Farm” community and its interest in supporting
farming and its agricultural heritage and, specifically supports the Town’s current
Master Plan which notes that protecting farmland and agricultural uses are actions
to be pursued.
(3)

Protection of Wildlife Habitat. The Massachusetts Natural Heritage and
Endangered Species Program (NHESP), via its BioMap2 project, has classified
portions of the Premises as Critical Natural Landscape and, along Doggett Brook,
as Core Habitat. Areas so identified indicate that the Premises contains habitats
that are critical to the Commonwealth’s biodiversity and protection of these areas
helps maintain the integrity of the Commonwealth’s aquatic and terrestrial biota.

(4)

Protection of Rare Species Habitat. The Premises is mapped as containing area
classified as Priority Habitat for Rare Species by NHESP) via its BioMap2
project. Specifically, the Premises is designated as habitat for eastern Box Turtle
(State Species of Special Concern). Areas so identified indicate that the land is
critical to maintaining the integrity of the Commonwealth’s ecological resources
and its rare species habitat.

(5)

Protection of Natural Setting. The protection of the Premises contributes to the
overall protection of the scenic and natural character of Rochester with some 225
feet of undeveloped frontage on Marion Road (Route 105). The Premises abuts
existing conservation land held by the Grantees (two conservation restrictions;
one of 13.5 acres and one of 37 acres, both easterly), is adjacent to RLT’s 21-acre
Church Wildlife Conservation Area with the Commonwealth’s Haskell Swamp
Wildlife Management Area and the large Eastover Farm conservation area both
nearby. Protection of the Premises adds to the assemblage of protected open
space in Rochester thereby retaining the rural feel of the community.

(6)

Furtherance of Government Policy, Rochester. Protection of the Premises is in
furtherance of the goals and objectives of the Town of Rochester’s current Master
Plan and Open Space and Recreational Plan which speak to increasing the amount
of protected open space, protecting critical habitats as identified by NHESP and
enhancing Rochester’s agricultural heritage. Protection of the Premises is
consistent with, and furthers, the Town’s identification as a Massachusetts “Right
to Farm” community, its Right to Farm By-Law, and its interest in supporting
farming, its agricultural heritage and its determination that whatever impact may
be caused through the normal practice of agriculture is more than offset by the
benefits of farming to the neighborhood, community, and society in general.

(7)

Furtherance of Government Policy, Massachusetts. Conservation and farming of
the Premises is in furtherance of the clearly defined governmental policies of the
Commonwealth of Massachusetts to encourage farmland preservation (Executive
Order 193) and land conservation as exhibited by the enrollment of the Premises
under Chapter 61A of the MGL which provides preferential real property tax
treatment for lands in agricultural use. The protection of the Premises also
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furthers the interests of the Wetlands Protection Act (MGL Chapter 131, § 40) by
restricting development in sensitive wetland resource areas.
(8)

Article 97. This Conservation Restriction will preserve and protect the
Conservation Values of the Premises consistent with the spirit and intent of the
protections of Article 97 of the Amendments to the Constitution of the
Commonwealth of Massachusetts.

These and other Conservation Values of the Premises, as well as its current uses and state
of improvement, are described in a Baseline Documentation Report further defined in
Paragraph XIV(H) below.
II.

PROHIBITED ACTS AND USES AND RESERVED RIGHTS.

A.

Prohibited Acts and Uses.

Subject to the exceptions and in connection with the Reserved Rights set forth herein and
below, the Grantor will not perform or allow others to perform the following acts and uses
which are prohibited on, above, and below the Premises:
(1)

Constructing, placing or allowing to remain any temporary or permanent building,
tennis court, landing strip, mobile home, swimming pool, asphalt or concrete
pavement, sign, fence, billboard or other advertising display, antenna, utility pole,
tower, solar panel, solar array, conduit, line or other temporary or permanent
structure or facility on, above or under the Premises;

(2)

Mining, excavating, dredging or removing from the Premises of soil, loam, peat,
gravel, sand, rock or other mineral resource or natural deposit or otherwise making
topographical changes to the area;

(3)

Placing, filling, storing or dumping of soil, refuse, trash, vehicle bodies or parts,
rubbish, debris, junk, tree and other vegetation cuttings generated off-site, waste or
other substance or material whatsoever or the installation of underground storage
tanks;

(4)

Cutting, removing or otherwise destroying trees, grasses or other vegetation;

(5)

Activities detrimental to drainage, flood control, water conservation, water quality,
erosion control, soil conservation, wildlife habitat, or archaeological conservation;

(6)

Use, parking or storage of vehicles including motorcycles, mopeds, all-terrain
vehicles, trail bikes or any other motorized vehicles on the Premises except for
vehicles used in connection with farming and vehicles necessary for public safety
(i.e., fire, police, ambulance, other government officials) in carrying out their
official duties or as necessary for the mobility-impaired;
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(7)

Subdivision or conveyance of a part or portion of the Premises alone, or division or
subdivision of the Premises (as compared to conveyance of the Premises in its
entirety which shall be permitted) and no portion of the Premises may be used
towards building or development requirements on this or any other parcel;

(8)

The use of the Premises for more than de minimis commercial recreation, business,
residential or industrial use;

(9)

The disruption, removal, or destruction of the stone walls or granite fence posts on
the Premises;

(10)

Any other use of the Premises or activity which is inconsistent with the purpose of
this Conservation Restriction or which would materially impair its Conservation
Values.

B.

Reserved Rights.

The Grantor reserves the right to conduct or permit the following activities and uses
(“Reserved Rights”) on the Premises, and the Grantees hereby deem that such uses and
activities, if conducted in accordance herewith, do not materially impair or interfere with
the Conservation Values or purposes of this Conservation Restriction:
(1)

Permits. The exercise of any right reserved by Grantor under this Paragraph B,
unless exempt, shall be in compliance with the then current Zoning By-Laws of the
Town of Rochester, the Wetlands Protection Act (Section 40 of Chapter 131 of the
MGL) and all other applicable federal, state and local laws, rules, regulations and
permits. The inclusion of any Reserved Right in this Paragraph II.B. requiring a
permit from a public agency does not imply that the Grantees or the Commonwealth
of Massachusetts takes any position whether such permit should be issued.

(2)

Outdoor Passive Recreational Activities. Walking, running, cross-country skiing,
picnicking, birding, hunting, fishing, non-vehicular camping, general flora and
fauna observation, horseback riding, non-motorized biking and other nonmotorized outdoor passive recreational activities and the use of power-driven
mobility devices by persons who have mobility impairments to be operated on farm
roads and trails to the extent possible.

(3)

Agriculture. Agricultural, horticultural and animal husbandry operations, activities
and production (including the cultivation of fields and the mowing and grazing of
meadows), carried on in accordance with sound agricultural practices and
recommendations under a United States Department of Agriculture - Natural
Resources Conservation Service (“NRCS”) Farm Conservation Plan or equivalent
plan including a plan created by a NRCS- certified farm planner or person with
equivalent credentials, approved by BBC in good faith (“Farm Plan”) that includes
vegetative filter strips to protect water quality.
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Said operations, activities and production are to be conducted as follows:
a) Agricultural Zone. As more particularly described and depicted in Exhibit
B, all agricultural, horticultural and animal husbandry operations, activities
and production, including the storage and composting of materials, from on
and off the Premises, for the purpose of amending soil conditions on the
Premises may occur within the area identified as the “Agricultural Zone”.
No crops that exceed three (3) feet from the ground at maturity shall be
planted north of the setback line depicted on said Exhibit B (“Setback
Line”) with the exception of annually-planted sweet corn which may exceed
the three (3) foot limitation for up to three (3) months before
removal/cutting of stalks.
b) Limited Agricultural Zone. As shown on said Exhibit B, limited
agricultural, horticultural and animal husbandry operations, activities and
production, may occur within the area identified as the “Limited
Agricultural Zone”. Limited tilling of soil and soil preparation, including
but not limited to digging holes for the planting of blueberry bushes and
wildflowers, is permitted in compliance with the Farm Plan; no application
of synthetic fertilizer, herbicide, pesticide or other chemicals is allowed;
however organic production methods, including the use of organic fertilizer,
herbicide and pesticide, are permitted; and animal husbandry is permitted
subject to a specific plan to minimize impacts to water resources that has
been submitted to, and approved by, the Grantees.
c) Brook Buffer – No Agriculture Zone. As shown on said Exhibit B, no
agricultural, horticultural or animal husbandry operations, activities or
production may occur within the area identified as the “No
Agriculture/Riparian Habitat Restoration Zone”.
A copy of the Farm Plan, and any updates thereof, shall be provided to the Grantees
not less than thirty (30) calendar days prior to Grantor’s commencement of
agricultural or farming operations on the Premises. Once approved, the Farm Plan
shall be reviewed to ensure it is being kept current with operations, activities and
production in practice on the Premises. The review can be called for, through the
notice provisions in Paragraph XII below, by either Grantor or Grantees. If said
review does not result in an updated or new Farm Plan, the existing Farm Plan
remains in effect until the updated or new plan is approved and shared between the
parties.
(4)

Agri-tourism. The use of the Agricultural Zone and Limited Agricultural Zone
for “Agri-tourism” activities, which activities shall be defined as ancillary
commercial activities and events that support the financial viability of the use of
the Premises for agriculture, which activities shall be limited to farm-based
entertainment and farm-based education addressing the subjects of sustainable
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agriculture, food production and nutrition, and/or environmental conservation and
ecology.
(5)

Trails/Paths. With prior written notice to the Grantees and designed and located
to be compatible with agricultural operations and activities and to avoid harm to
Conservation Values, the construction of new pervious-surfaced trails and paths,
including those designated for use by the public, not to exceed ten (10) feet in
width, on the Premises. The maintenance, marking and use of said trails and
paths, the location of which may be changed from time to time by the Grantor,
shall not require prior written notice to, or approval of, the Grantees.

(6)

Parking Area. With prior written notice to the Grantees, the right to construct,
maintain, mark and use a parking area immediately adjacent to Marion Road
designed to accommodate up to four (4) vehicles. The parking area must be
constructed using pervious materials, unless the permit-granting authority requires
otherwise, or unless necessary to provide up to one (1) accessible parking space
for those with mobility impairments. All exercising of this Reserved Right shall
take into account sensitive areas.

(7)

Public Use/Enjoyment Amenities. The construction of small scale structures
accessory to the use of the Premises as an open space reservation by visitors and
all meant to enhance the use and enjoyment of the Premises by the public, such
as, and including but not limited to, Premises bounds, sight-pervious fences that
do not impede the passage of wildlife, gates, signs, bogboards, boardwalks,
bridges and informational kiosks and/or bulletin boards.

(8)

Farm Roads. The use, maintenance and improvement (but not paving) for regular
vehicle use of the existing farm roads as documented in the Baseline
Documentation Report further defined in Paragraph XIV(H) below. The
construction, use, maintenance and improvement (but not paving) of new farm
roads in compliance with the Farm Plan shall not require prior written notice to, or
approval of, the Grantees.

(9)

Existing Ditches. With prior written approval of the Grantees and in accordance
with NRCS Conservation Practice Standard #326 (Clearing and Snagging),
maintenance and removal of debris from existing drainage ditches for the purposes
of managing effective drainage from adjacent farm fields and ecological reasons.

(10)

Vegetation Management. The selective minimal removing of trees and brush,
pruning and cutting to prevent, control or remove hazards or damage from disease,
insect, invasive/noxious/nuisance plant or animal species or fire, or to promote the
growth of natural communities, or to preserve the present condition of the Premises,
including vistas, trails, fields, if any, all as documented in the Baseline
Documentation Report (see Paragraph XIV(H) below). This can include mowing,
mechanical removal of woody vegetation, prescribed burning, animal grazing and
chemical use but only if said use is designed and applied to affect the target species
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and not nearby non-target species and does not impair water quality or the
Conservation Values and is done, as needed, in accordance with all required
approvals and permits.
(11)

Brush Piles. The stockpiling, composting and occasional burning, during nonnesting seasons (generally October 1 through March 31), of stumps, trees and brush
limbs and similar biodegradable materials originating on the Premises, provided
that such activities are conducted in locations where they will not impair the
Conservation Values (including scenic values) of this Conservation Restriction. No
such activities shall allow for the creation of “stump dumps” nor take place closer
than one hundred (100) feet from the Premises boundary or any wetland, waterbody
or stream. All exercising of this Reserved Right shall take into account sensitive
areas and avoid harm to nesting species during nesting season. Any burning of
brush piles shall be done in accordance with NHESP recommendations.

(12)

Stone Walls. The maintenance, reconstruction, and/or improvement of the existing
stone walls with walls of the same type, and with prior written notice to the
Grantees, the right to remove or alter existing stone walls or construct new stone
walls in the same type/style as the existing stone walls. Use of field stone found on
the Premises to repair and construct stone walls shall be permitted.

(13)

Wildlife Habitat Restoration and Improvement. With the prior written approval of
Grantees, activities or measures designed to restore native terrestrial and aquatic
biotic communities, or to maintain, enhance or restore wildlife, wildlife habitat, or
rare or endangered species. This could include, but is not limited to: (i) stream,
riparian and wetland restoration, (ii) removal or control of non-native, noxious or
nuisance plant or animal species and (iii) establishing and selective planting of
indigenous/native trees, shrubs and plant species.

(14)

Archaeological Investigations. The conduct of archaeological activities, including
without limitation, survey, excavation and artifact retrieval, following submission
of an archaeological field investigation plan and its approval in writing by Grantees
and the State Archaeologist of the Massachusetts Historical Commission (or
appropriate successor official).

(15)

Signs. The erection, maintenance and replacement of signs with respect to hunting,
trespass, trail access, identity and address of the occupants, sale of the Premises,
the Grantees’ interest in the Premises, and the protected Conservation Values.

(16)

Fences/Gates. The installation, use, maintenance, repair and replacement of sightpervious fences, including electric fences, and gates may be built on the Premises
as necessary for agricultural operations on the Premises, including customary
management of livestock, and to delineate the boundary of the Premises
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(17)

Motorized Vehicles. The use of motorized vehicles by Grantor and its agents only
as necessary to exercise any of the Reserved Rights in this Paragraph II.B, to be
kept to the extent possible on trails and farm roads.

(18)

Site Restoration. Any work undertaken in conjunction with the Reserved Rights
described in this Paragraph II.B shall seek to minimize disturbance to the
Conservation Values and other natural features within the Premises and to Doggett
Brook that may be impacted as a result of exercising of any of the Reserved Rights
described herein. Upon completion of any site work performed in conjunction with
the Reserved Rights described in this Paragraph II.B, any disturbed areas shall be
restored reasonably substantially to the conditions with respect to soil material,
grade, and vegetated ground cover as documented in the Baseline Documentation
Report further defined in Paragraph XIV(H) below, as applicable, or in reasonable
conformance with the conditions with respect to soil material, grade, and vegetated
ground cover that existed prior to said work, if said work is done in any area not
documented in the Baseline Documentation Report.

(19)

Best Management Practices. The exercise of any right reserved by Grantor under
this Paragraph II.B shall follow established, up to date, and regionally-applicable
Best Management Practices or similar standards developed by a governmental
agency or other entity with known expertise in the area of practice and designed to
protect the natural features potentially affected by the action(s), including but not
limited to the Best Management Practices issued by the University of
Massachusetts Amherst.

C.

Notice and Approval

Whenever notice to, or approval by, Grantees is required, Grantor shall notify all Grantees,
by a method requiring proof of receipt, in writing not less than three (3) weeks prior to the
date Grantor intends to undertake the activity in question. The notice shall describe the
nature, scope, design, location, timetable and any other material aspect of the proposed
activity in sufficient detail to permit the Grantees to make an informed judgment as to its
consistency with the purposes of this Conservation Restriction.
Where Grantees’ approval is required, BBC and RLT shall consult with each other as to
the request. RLT shall, within two (2) weeks of receipt of Grantor’s request, notify BBC
of its decision. BBC shall take into account the decision of RLT and within three (3) weeks
of receipt of Grantor’s request, BBC shall notify Grantor of its decision. BBC’s decision
shall, in all cases, be the final and controlling decision binding all Grantees. In the event
that no decision is received from RLT within two (2) weeks, BBC shall proceed to issue
its decision within three (3) weeks of receipt of Grantor’s request. Grantees’ approval shall
not be unreasonably withheld, delayed or conditioned but shall only be granted upon a
showing that the proposed activity shall not materially impair the purposes or Conservation
Values of this Conservation Restriction and shall, in all cases, be final and controlling.
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Failure of Grantees to respond in writing within three (3) weeks shall be deemed to
constitute approval by Grantees of the request as submitted, so long as the request sets forth
the provisions of this section relating to deemed approval after three (3) weeks in the notice,
the requested activity is not prohibited herein, and the activity will not materially impair
the Conservation Values or purposes of this Conservation Restriction.
This Paragraph II.C. shall not apply to Farm Plan approval described in Paragraph II.B.(3).
III.

LEGAL REMEDIES OF THE GRANTEE

A.

Legal and Injunctive Relief

The rights hereby granted shall include the right to enforce this Conservation Restriction
by appropriate legal proceedings and to obtain injunctive and other equitable relief against
any violations, including, without limitation, relief requiring restoration of the Premises to
their condition prior to the time of the injury complained of (it being agreed that the
Grantees will have no adequate remedy at law). The rights hereby granted shall be in
addition to, and not in limitation of, any other rights and remedies available to the Grantees
for the enforcement of this Conservation Restriction. Grantees agree to cooperate for a
reasonable period of time prior to resorting to legal means in resolving issues concerning
violations provided Grantor ceases objectionable actions and Grantees determine there is
no ongoing diminution of the Conservation Values of the Conservation Restriction.
Grantor covenants and agrees to reimburse to Grantees all reasonable costs and expenses
(including reasonable counsel fees) incurred in enforcing this Conservation Restriction or
in taking reasonable measures to remedy, abate or correct any violation thereof, provided
that Grantees have provided written notice to Grantor of any alleged violation and that
Grantees have not cured said alleged violation within one hundred twenty (120) calendar
days of receipt of notice and provided that a violation of this Conservation Restriction is
acknowledged by Grantor or determined by a court of competent jurisdiction to have
occurred. Grantees covenant and agree to reimburse to Grantor all reasonable costs and
expenses (including reasonable counsel fees) incurred in defending against Grantees’
enforcement of this Conservation Restriction or measures undertaken to remedy, abate or
correct any perceived violation thereof, provided that Grantees acknowledge that no
violation of this Conservation Restriction has occurred or a court of competent jurisdiction
determines that no violation has occurred. In the event of a dispute over the boundaries of
the Conservation Restriction, Grantees shall pay for a survey and to have the boundaries
permanently marked.
B.

Non-Waiver

Enforcement of the terms of this Conservation Restriction shall be at the discretion of
Grantees. Any election by the Grantees as to the manner and timing of its right to enforce
this Conservation Restriction or otherwise exercise their rights hereunder shall not be
deemed or construed to be a waiver of such rights.
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C.

Disclaimer of Liability

By acceptance of this Conservation Restriction, the Grantees do not undertake any liability
or obligation relating to the condition of the Premises pertaining to compliance with and
including, but not limited to, hazardous materials, zoning, environmental laws and
regulations, or acts not caused by the Grantees or their agents.
D.

Acts Beyond the Grantor’s Control

Nothing contained in this Conservation Restriction shall be construed to entitle the
Grantees to bring any actions against the Grantor for any injury to or change in the Premises
resulting from causes beyond the Grantor’s control, including but not limited to fire, flood,
storm and earth movement, or from any prudent action taken by the Grantor under
emergency conditions to prevent, abate, or mitigate significant injury to the Premises
resulting from such causes. In the event of any such occurrence, the Grantor and Grantees
will cooperate in the restoration of the Premises, if desirable and feasible.
IV.

ACCESS

The Conservation Restriction hereby conveyed does not grant to Grantees, to the public
generally, or to any other person any right to enter upon the Premises except as follows:
A.

There is hereby granted to the public the right to enter upon the Premises on
established trails at its own risk in a reasonable manner year-round from dawn to
dusk for passive outdoor recreational uses such as those described in Paragraph
II(B) (but not motorized uses, including motorbiking or the use of off-road allterrain vehicles, but allowing motorized wheelchairs and other power-driven
mobility devices for persons with mobility impairments in accordance with and
subject to the limitations of law), subject to Grantor’s reasonable rules and
regulations governing use of the Premises and provided that such activities are
consistent with the Conservation Values and purposes of this Conservation
Restriction.

B.

There is hereby granted to the Grantees, or their duly authorized agents or
representatives, the right to enter the Premises at their own risk, upon reasonable
notice and at reasonable times and for reasonable duration, for the purpose of
inspecting the Premises to determine compliance with, or to enforce, this
Conservation Restriction. The Grantor also grants to the Grantees, after written
notice or a violation and failure of the Grantor to cure said violation within one
hundred twenty (120) days of Grantor’s receipt of written notice, the right to enter
the Premises at their own risk for the purpose of taking any and all actions with
respect to the Premises as may be necessary or appropriate to remedy or abate any
violation hereof, including, but not limited to, the right to perform a survey of
boundary lines.
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C.

There is hereby granted to the Grantees, or their duly authorized agents or
representatives, the right to enter the Premises at their own risk, upon reasonable
notice and at reasonable times and for reasonable duration, for the purposes of
exercising the Reserved Rights associated with Trails and Paths (Paragraph
II.B.(4)), Parking Area (Paragraph II.B.(5)), Public Use/Enjoyment Amenities
(Paragraph II.B.(6)), Wildlife Habitat Restoration and Improvement (Paragraph
II.B.(12)) and Motorized Vehicles (Paragraph II.B.(16).

D.

There is hereby granted to Grantees the right to erect and from time to time
replace at Grantees’ sole cost and expense, at appropriate locations near the
boundaries of the Premises mutually agreed upon, suitable signs identifying
Grantees as the holders of this Conservation Restriction.

V.

EXTINGUISHMENT

A.

If circumstances arise in the future such as render the purpose of this Conservation
Restriction impossible to accomplish, this Conservation Restriction can only be
terminated or extinguished, whether in whole or in part, by a court of competent
jurisdiction under applicable law or by the Massachusetts Secretary of Energy and
Environmental Affairs of the Commonwealth of Massachusetts. If any change in
conditions ever gives rise to extinguishment or other release of the Conservation
Restriction under applicable law, then Grantees, on a subsequent sale, exchange, or
involuntary conversion of the Premises, shall be entitled to a portion of the proceeds
in accordance with Paragraph V.B. below, subject, however, to any applicable law
which expressly provides for a different disposition of the proceeds and after
complying with the terms of any gift, grant, or funding requirements. Grantees shall
use their share of the proceeds in a manner consistent with the conservation purpose
set forth herein.

B.

Proceeds. Grantor and Grantees agree that the granting of this Conservation
Restriction gives rise to a real property right, immediately vested in the Grantees,
with a fair market value that is at least equal to the proportionate value that this
Conservation Restriction, determined at the time of the grant, bears to the value of
the unrestricted property at that time. Such proportionate value of the Grantees’
property right shall remain constant and shall be shared equally (or as close to
equally as possible) between BBC and RLT. If any occurrence gives rise to an
extinguishment or other release of the Conservation Restriction under applicable
law, the Grantor and Grantees shall be reimbursed from the proceeds, once
recovered, for their respective share of reasonable legal or other expenses, if any,
associated with the recovery of said proceeds. The Grantor will provide the
Grantees with a copy of the appraisal or other evidence of the proportional values
which Grantees will keep on file as evidence of the same. The remaining proceeds,
once recovered, shall then be distributed in accordance with the Grantor’s and
Grantee’s proportionate value.
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C.

Grantor/Grantees Cooperation Regarding Public Action. Whenever all, or any part,
of the Premises or any interest therein is taken by public authority under power of
eminent domain or other act of public authority, then the Grantor and the Grantees
shall cooperate in recovering the full value of all direct and consequential damages
resulting from such action. All related expenses incurred by the Grantor and the
Grantees shall first be paid out of any recovered proceeds, and the remaining
proceeds shall be distributed between the Grantor and Grantees in accordance with
Paragraph V(B), after complying with the terms of any law, gift, grant, or funding
requirements. If a less than fee interest is taken, the proceeds shall be equitably
allocated according to the nature of the interest taken. The Grantees shall use their
share of the proceeds like a continuing trust in a manner consistent with the
conservation purposes set forth herein.

VI.

ASSIGNABILITY

A.

Running of the Burden. The burdens of this Conservation Restriction shall run with
the Premises in perpetuity, and shall be enforceable against the Grantor and the
successors and assigns of the Grantor holding an ownership interest in the Premises,
but shall not be enforceable against the holder of a mortgage or other security
interest.

B.

Execution of Instruments. The Grantees are authorized to record or file any notices
or instruments appropriate to assuring the perpetual enforceability of this
Conservation Restriction; the Grantor, on behalf of themselves and their successors
and assigns, appoint the Grantees their attorney-in-fact to execute, acknowledge
and deliver any such instruments on their behalf. Without limiting the foregoing,
the Grantor and their successors and assigns agree themselves to execute any such
instruments upon request.

C.

Running of the Benefit. The benefits of this Conservation Restriction shall run to
the Grantee, shall be in gross and shall not be assignable by the Grantees, except in
the following instances:

As a condition of any assignment, the Grantee shall require that 1) the purpose of this
Conservation Restriction continues to be carried out; 2) the Assignee is not an owner of
the fee in the Premises, and 3) the Assignee, at the time of the assignment, qualifies under
Section 170(h) of the Internal Revenue Code of 1986, as amended, and applicable
regulations thereunder, and is a donee eligible to receive this Conservation Restriction
under Section 32 of Chapter 184 of the MGL. Any assignment will comply with Article 97
of the Amendments to the Constitution of the Commonwealth of Massachusetts, if
applicable.
VII.

SUBSEQUENT TRANSFERS

The Grantor agrees to incorporate by reference the terms of this Conservation Restriction
in any deed or other legal instrument which grants any interest in all or a portion of the
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Premises, including a leasehold interest and to notify the Grantees not less than twenty (20)
calendar days prior to the execution of any such transfer. Failure to do any of the above
shall not impair the validity or enforceability of this Conservation Restriction. Any transfer
will comply with Article 97 of the Amendments to the Constitution of the Commonwealth
of Massachusetts, if applicable.
The Grantor shall not be liable for violations occurring after their ownership. Liability for
any acts or omissions occurring prior to any transfer and liability for any transfer if in
violation of this Conservation Restriction shall survive the transfer but shall nevertheless
be subject to applicable statutes of limitations and/or repose. Any new owner shall
cooperate in the restoration of the Premises or removal of violations caused by prior
owner(s) and may be held responsible for any continuing violations. Any new owner shall
familiarize themselves with the information contained in the Baseline Documentation
Report (see Paragraph XIV(H) below).
VIII. ESTOPPEL CERTIFICATES
Upon request by the Grantor, the Grantees shall, within forty-five (45) calendar days
execute and deliver to the Grantor any document, including an estoppel certificate, which
certifies the Grantor’s compliance or non-compliance with any obligation of the Grantor
contained in this Conservation Restriction.
IX.

NON MERGER

The parties intend that any future acquisition of the Premises shall not result in a merger
of the Conservation Restriction into the fee. The Grantor agrees that it will not grant, and
the Grantees agree that they will not take title, to any part of the Premises without having
first assigned this Conservation Restriction to a non-fee owner eligible to receive this
Conservation Restriction under Section 32 of Chapter 184 of the MGL to ensure that
merger does not occur and that this Conservation Restriction continues to be enforceable
by a non-fee owner.
X.

AMENDMENT

If circumstances arise under which an amendment to or modification of this Conservation
Restriction would be appropriate, Grantor and Grantees may jointly amend this
Conservation Restriction; provided that no amendment shall be allowed that will affect the
qualification of this Conservation Restriction or the status of Grantee under any applicable
laws, including Section 170(h) of the Internal Revenue Code of 1986, as amended, or
Sections 31-33 of Chapter 184 of the MGL, or successor statutes. Any amendments to this
Conservation Restriction shall occur only in exceptional circumstances. The Grantees will
consider amendments only to correct an error or oversight, to clarify an ambiguity, or
where there is a net gain in conservation value. All expenses of all parties in considering
and/or implementing an amendment shall be borne by the persons or entity seeking the
amendment. Any amendment shall be consistent with the protection of the Conservation
Values and shall be consistent with the purposes of this Conservation Restriction, shall not
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affect its perpetual duration, shall be approved by the Secretary of Energy and
Environmental Affairs and if applicable, shall comply with the provisions of Article 97 of
the Amendments to the Constitution of the Commonwealth of Massachusetts, and any gifts,
grants or funding requirements. Any amendment shall be recorded in the Plymouth County
Registry of Deeds.
XI.

EFFECTIVE DATE

This Conservation Restriction shall be effective when the Grantor and the Grantees have
executed it, the administrative approvals required by Section 32 of Chapter 184 of the MGL
have been obtained, and it has been recorded in a timely manner in the Plymouth County
Registry of Deeds.
XII.

NOTICES

Any notice, demand, request, consent, approval or communication that either party desires
or is required to give to the other shall be in writing and either served personally or sent by
first class mail, postage pre-paid, addressed as follows:
To Grantor:

Elliot Farm, LLC
202 Main Street
Lakeville, Massachusetts 02347

To Grantee 1: Buzzards Bay Coalition
114 Front Street
New Bedford, Massachusetts 02740
To Grantee 2: Rochester Land Trust
Post Office Box 337
Rochester, Massachusetts 02770
or to such other address as any of the above parties shall designate from time to time by
written notice to the other or, if notice is returned to sender, to an address that is reasonably
ascertainable by the parties.
XIII. GENERAL PROVISIONS
A.

Controlling Law. The interpretation and performance of this Conservation
Restriction shall be governed by the laws of the Commonwealth of Massachusetts.

B.

Liberal Construction. Any general rule of construction to the contrary
notwithstanding, this Conservation Restriction shall be liberally construed in favor
of the grant to effect the purpose of this Conservation Restriction and the policy
and purposes of Sections 31-33 of Chapter 184 of the MGL. If any provision in
this instrument is found to be ambiguous, any interpretation consistent with the
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purpose of this Conservation Restriction that would render the provision valid shall
be favored over any interpretation that would render it invalid.
C.

Severability. If any provision of this Conservation Restriction or the application
thereof to any person or circumstance is found to be invalid, the remainder of the
provision of this Conservation Restriction shall not be affected thereby.

D.

Entire Agreement. This instrument sets forth the entire agreement of the parties
with respect to this Conservation Restriction and supersedes all prior discussions,
negotiations, understandings or agreements relating to the Conservation
Restriction, all of which are merged herein.

E.

Captions.
The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no
effect upon construction or interpretation.

XIV. MISCELLANEOUS
A.

Pre-existing Rights of the Public. Approval of this Conservation Restriction
pursuant to Section 32 of Chapter 184 of the MGL by any municipal officials and
by the Secretary of Energy and Environmental Affairs is not to be construed as
representing the existence or non-existence of any pre-existing rights of the
public, if any, in and to the Premises, and any such pre-existing rights of the
public, if any, are not affected by the granting of this Conservation Restriction.

B.

Indemnification; Hold Harmless. Grantor shall hold harmless, indemnify and
defend Grantees and their members, directors, officers, employees, agents and
contractors and the heirs, personal representatives, successors and assigns of each
of them (collectively "Indemnified Parties") from and against all liabilities,
penalties, costs, losses, damages, expenses, causes of action, claims, demands or
judgments, including, without limitation, reasonable attorneys' fees, arising from
or in any way connected with: (1) injury to or the death of any person, or physical
damage to any property, resulting from any act, omission, condition or other
matter related to or occurring on or about the Premises, regardless of cause, unless
due to the negligence of any of the Indemnified Parties; and (2) the obligations
specified in Paragraphs XIV(C) and XIV(D), below.

C.

Maintenance and Upkeep Costs. Grantor shall retain all responsibilities and shall
bear all costs and liabilities of any kind related to ownership, operation, upkeep
and maintenance of the Premises, including maintenance of adequate
comprehensive general liability insurance coverage or such like liability insurance
coverage as may be appropriate from time to time. Upon request, Grantor will
supply a certificate of such insurance to Grantees. Grantor shall keep the
Premises free of any liens arising out of work performed for, materials furnished
to or obligations incurred by Grantor.
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D.

Taxes. Grantor shall pay before delinquency all taxes, assessments, fees and
charges of whatever description levied on, or assessed against, the Premises by
competent authority (collectively “Taxes”), including any Taxes imposed upon, or
incurred as a result of, this Conservation Restriction.

E.

Executory Limitation. If either Grantee shall cease to exist or to be a qualified
organization under Section 170(h) of the Internal Revenue Code of 1986, as
amended, or to be authorized to acquire and hold conservation restrictions under
the statutes of the Commonwealth of Massachusetts, and a prior assignment is not
made pursuant to Paragraph VI, then that Grantee’s rights and obligations under
this Conservation Restriction shall run to the other Grantee. If both Grantees shall
cease to exist or to be a qualified organization under Section 170(h) of the Internal
Revenue Code of 1986, as amended, or to be authorized to acquire and hold
conservation easements under the statutes of the Commonwealth of
Massachusetts, and a prior assignment is not made pursuant to Paragraph VI, then
their rights and obligations under this Conservation Restriction shall run to the
Town of Rochester Conservation Commission. If the Town of Rochester
Conservation Commission is no longer in existence at the time the rights and
obligations under this Conservation Restriction would otherwise vest in it, or if
the Town of Rochester Conservation Commission is not qualified or authorized to
hold conservation restrictions as provided for assignments pursuant to Paragraph
VI, or if it shall refuse such rights and obligations, then the rights and obligations
under this Conservation Restriction shall vest in such organization as a court of
competent jurisdiction shall direct pursuant to the applicable Massachusetts law
(i.e., in accordance with the doctrine of cy pres or other appropriate doctrine) and
with due regard to the requirements for an assignment pursuant to Paragraph VI.

F.

Title Warranty. Grantor warrants to the best of Grantor’s actual knowledge that
Grantor has good title to the Premises, that the Grantor has the right to convey this
Conservation Restriction and that the Premises is free and clear of any
encumbrances. Grantor also warrants that Grantor has no actual knowledge of a
release or threatened release of hazardous substances or wastes on the Premises.
Notwithstanding the provisions hereof, Grantees shall rely on their own
examination of title to determine the suitability of title for their purposes.

G.

Subordination of Liens. Any mortgage or lien arising after the recording of this
Conservation Restriction must be subordinated to the terms of this Conservation
Restriction. Any liens, mortgages, easements or other clouds on title existing
prior to the recording of the Conservation Restriction, including any MGL
Chapter 188 Homestead rights on the Premises or adjacent land owned by the
Grantor or anyone benefitting by Grantor’s Homestead rights, must be
subordinated to the Conservation Restriction or otherwise appropriately dealt with
prior to recording the Conservation Restriction.

H.

Baseline Documentation Report. In order to: (a) establish the present condition of
the Premises and the Conservation Values thereon which are protected by this
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Conservation Restriction, (b) to enable the Grantees to monitor future uses of the
Premises and (c) to assure compliance with the terms hereof, the Grantor and
Grantees agree and acknowledge that the natural characteristics, ecological
features and physical and man-made conditions of the Premises as of the
recording of this Conservation Restriction will be documented in an inventory
(including reports, maps, photographs and other documentation) of the relevant
features and conditions of the Premises (the “Baseline Documentation Report”)
and that said inventory is an accurate representation of the present condition of
the Premises. Grantees shall be responsible for all costs and expenses incurred in
obtaining said Baseline Documentation Report and furnishing verified originals of
the same to the Grantor. Grantor and Grantees agree that the conditions of the
Premises could change as a result of natural processes or through Grantor’s
exercising of rights reserved in Paragraph II.B. of this Conservation Restriction.
Grantees may use the Baseline Documentation Report in enforcing provisions of
this Conservation Restriction, but are not limited to the use of the Baseline
Documentation Report to show a change of conditions. Verified originals of the
Baseline Documentation Report will be deposited with the Grantor and in the
permanent records of the Grantees. If the originals of said Baseline
Documentation Report are subsequently destroyed by casualty or other
circumstance, other evidence may be offered by the parties to establish the
condition of the property as of the date this Conservation Restriction is recorded.
The Baseline Documentation Report is incorporated into this Conservation
Restriction by reference as if stated herein.
I.

Subordination and Waiver of Homestead. The Grantor hereby releases, agrees to
waive, subordinate, and release any and all MGL Chapter 188 Homestead rights it
may have in favor of this Conservation Restriction with respect to any portion of
the Premises affected by this Conservation Restriction, and hereby agrees to
execute, deliver and/or record any and all instruments necessary to effectuate such
waiver, subordination and release. In all other respects, the Grantor reserves and
retains any and all Homestead rights, subject to this Conservation Restriction,
pursuant to MGL Chapter 188 Section 10(e).

J.

No Deed Excise Stamps. This instrument is not a deed. It does not purport to
transfer a fee interest to the Grantee. No Massachusetts deed excise stamps are
affixed hereto as none are required by Section 1 of Chapter 64D of the MGL.
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K.

Attachments.
Attached hereto and incorporated herein by reference are the following:
Grantor Elliot Farm, LLC signature page
Grantee Buzzards Bay Coalition, Inc. signature page
Grantee Rochester Land Trust, Inc. signature page
Approval by Town of Rochester Select Board
Approval of the Massachusetts Secretary of Energy and Environmental Affairs.
Exhibit A: Premises Legal Description
Exhibit B: Premises Map
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WITNESS my hand and seal this ____day of ___________________, 2021.
ELLIOT FARM, LLC

Deanna Elliot, Manager
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF __________________________
On this _____ day of ___________, 2021, before me, the undersigned notary public,
personally appeared Deanna Elliot, proved to me through satisfactory evidence of
identification, which was
, to be the person whose name is
signed on the preceding or attached document, and acknowledged to me that she was
duly authorized and signed it voluntarily for its stated purpose as a Manager of Elliot
Farm, LLC.

Notary Public for Massachusetts
My Commission Expires:
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ACCEPTANCE OF GRANT
At a meeting held on _________________, the Buzzards Bay Coalition, Inc. voted to
authorize the acceptance of the above Conservation Restriction from Elliot Farm, LLC
which is accepted this
day of
, 2021.
BUZZARDS BAY COALITION, INC.

Mark Rasmussen, President
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF __________________________
On this _____ day of _______________, 2021, before me, the undersigned Notary
Public, personally appeared Mark Rasmussen, proved to me through satisfactory
evidence of identification, which was personal knowledge, to be the person whose name
is signed on the preceding or attached document, and acknowledged to me that he was
duly authorized and signed it voluntarily for its stated purpose as the President of
Buzzards Bay Coalition, Inc.

Notary Public for Massachusetts
My Commission Expires:
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ACCEPTANCE OF GRANT
At a meeting held on __________________, the Rochester Land Trust, Inc. voted to
authorize the acceptance of the above Conservation Restriction from Elliot Farm, LLC
which is accepted this
day of
, 2021.
ROCHESTER LAND TRUST, INC.

Matthew Monteiro, President
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF __________________________
On this _____ day of _______________, 2021, before me, the undersigned Notary
Public, personally appeared Matthew Monteiro, proved to me through satisfactory
evidence of identification, which was personal knowledge, to be the person whose name
is signed on the preceding or attached document, and acknowledged to me that he was
duly authorized and signed it voluntarily for its stated purpose as the President of
Rochester Land Trust, Inc.

Notary Public for Massachusetts
My Commission Expires:
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APPROVAL OF TOWN OF ROCHESTER SELECT BOARD
We, the undersigned, being a majority of the Select Board of the Town of Rochester, hereby
certify that at a public meeting duly held on ____________________, 2021, the Select
Board voted to approve the foregoing Conservation Restriction from Elliot Farm, LLC to
Buzzards Bay Coalition, Inc. and Rochester Land Trust, Inc. in the public interest pursuant
to Massachusetts General Laws, Chapter 184, Section 32.
TOWN OF ROCHESTER SELECT BOARD:

Bradford Morse

Greenwood Hartley, III

Paul Ciaburri
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF __________________________
On this _____ day of ___________, 2021, before me, the undersigned notary public,
personally appeared the above members of the Town of Rochester Select Board, proved
to me through satisfactory evidence of identification, which was
, to be the people whose names are signed on the preceding or attached document,
and acknowledged to me that they were duly authorized and signed it voluntarily for its
stated purpose as the Select Board of the Town of Rochester, Massachusetts.

Notary Public for Massachusetts
My Commission Expires:
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APPROVAL BY SECRETARY OF ENERGY AND ENVIRONMENTAL
AFFAIRS
COMMONWEALTH OF MASSACHUSETTS
The undersigned, Secretary of Energy and Environmental Affairs of the Commonwealth
of Massachusetts, hereby certifies that the foregoing Conservation Restriction from
Deanna Elliot to Buzzards Bay Coalition, Inc. and Rochester Land Trust, Inc. has been
approved in the public interest pursuant to Massachusetts General Laws, Chapter 184,
Section 32.
Dated: ________________, 2021
Affairs

SUFFOLK, ss:

KATHLEEN A. THEOHARIDES
Secretary of Energy and Environmental

COMMONWEALTH OF MASSACHUSETTS

On this _____ day of ___________, 2021, before me, the undersigned notary public,
personally appeared KATHLEEN A. THEOHARIDES and proved to me through
satisfactory evidence of identification, which was _______________________________,
to be the person whose name is signed on the preceding or attached document, and
acknowledged to me that she signed it voluntarily for its stated purpose.

Notary Public for Massachusetts
My Commission Expires:
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EXHIBIT A
Legal Description of Premises
The land subject to this Conservation Restriction, referred to herein as the Premises, is
located in Rochester, Plymouth County, Commonwealth of Massachusetts and described
as follows:
To be written from exhibit plan being prepared.
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EXHIBIT B
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Grantor:
Grantee 1:
Grantee 2:
Address of Premises:
Title Reference:

ELLIOT FARM, LLC
BUZZARDS BAY COALITION, INC.
ROCHESTER LAND TRUST, INC.
220 Marion Road
Rochester, Massachusetts 02770
Deed Book __________ at Page __________
Plymouth County Registry of Deeds
CONSERVATION RESTRICTION
to
Buzzards Bay Coalition, Inc.
and
Rochester Land Trust, Inc.

Doggett Brook Farm, Marion Road, Rochester
Rochester CR # _____
ELLIOT FARM, LLC, a Massachusetts limited liability company with an address of
202 Main Street, Lakeville, Plymouth County, Massachusetts 02347, being the sole
owner (“Grantor”), acting pursuant to Massachusetts General Laws (“MGL”) Chapter
184 Sections 31, 32, and 33, grants with QUITCLAIM COVENANTS to BUZZARDS
BAY COALITION, INC., a Massachusetts non-profit corporation with an address of
114 Front Street, New Bedford, Bristol County, Massachusetts 02740 (“BBC”) and
ROCHESTER LAND TRUST, INC., a Massachusetts non-profit corporation with an
address of Post Office Box 337, Rochester, Plymouth County, Massachusetts 02770
(“RLT”), and the permitted successors and assigns of BBC and RLT (collectively
“Grantees”), for consideration of less than One Hundred and No/100ths Dollars
($100.00), IN PERPETUITY AND EXCLUSIVELY FOR CONSERVATION
PURPOSES, the following Conservation Restriction (“Conservation Restriction”) on
land located in Rochester, Plymouth County, containing a 37-acre portion, more or less
(the “Premises”), of a 58.5-acre, more or less, property, which Premises is more
particularly described in Exhibit A and depicted in Exhibit B, both of which exhibits are
attached hereto and incorporated herein by reference. It is specifically acknowledged
between the Grantor and the Grantee that a 1-acre portion of the property (shown on the
plan in Exhibit B as the “Excluded Area” and hereinafter referred to as the “Excluded
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Area”) is expressly excluded and not subject to this Conservation Restriction and is more
particularly described in Exhibit A and depicted in Exhibit B.
BBC is a publicly-supported, tax-exempt non-profit organization dedicated to the
restoration, protection and sustainable use and enjoyment of Buzzards Bay and its
watershed through education, conservation, research and advocacy with a watershed
protection program working to preserve and conserve natural areas for natural resource
protection, aesthetic, scientific and educational purposes. BBC has received a letter dated
April 14, 2004 from the Internal Revenue Service, a copy of which is on file at the offices
of BBC, to the effect that Grantee is not a private foundation within the meaning of §
509(a) of the Internal Revenue Code of 1986.
RLT is a publicly-supported, tax-exempt non-profit organization whose mission is “to
acquire and care for land in Rochester to benefit nature and preserve our rural character”.
RLT has received a letter dated January 23, 2009 from the Internal Revenue Service, a
copy of which is on file at the offices of RLT, to the effect that RLT is not a private
foundation within the meaning of Section 509(a) of the Internal Revenue Code of 1986
I.

PURPOSES.

This Conservation Restriction is defined in, and authorized by, Sections 31-33 of Chapter
184 of the MGL and otherwise by law. The purpose of this Conservation Restriction as
set forth in MGL Chapter 184, Section 31 is to assure that the Premises will be
maintained in perpetuity for conservation purposes in a “natural, scenic, or open
condition or in agricultural, farming, or forest use” and to prevent any use or change that
would materially impair or interfere with its conservation and preservation values
(“Conservation Values”).
The Conservation Values include the following:
(1)

Water Quality Protection. The Premises is in the Doggett Brook watershed, a
tributary of the Sippican River. Conservation of the Premises will contribute to
the protection of Doggett Brook by preventing certain activities that commonly
degrade water quality and natural stream flows and eliminates a number of
potential future permitted dwellings thereby reducing runoff, waste water
discharge and other pollution commonly associated with residential development.
Similarly, the protection of the Premises will provide protection to the
downstream water quality of the Sippican River and, by flow extension, that of
the Weweantic River and Buzzards Bay.

(2)

Protection of Agricultural Resources. Approximately sixty-five percent (65%) of
the soils (some 24 acres) on the Premises are mapped and classified by the United
States Department of Agriculture - Natural Resource Conservation Service as
being Soils of Statewide Importance. Such soils support agricultural uses and,
thus, keeping these soils available for agricultural use and activities is important.
The Conservation Restriction will ensure that the open fields contained on the

2
Page 48 of 80

Premises will be available for agriculture that is consistent with the protection of
other Conservation Values present on the Premises. Protection of the Premises is
consistent with, and furthers, the Town of Rochester’s (“Town”) identification as
a Massachusetts “Right to Farm” community and its interest in supporting
farming and its agricultural heritage and, specifically supports the Town’s current
Master Plan which notes that protecting farmland and agricultural uses are actions
to be pursued.
(3)

Protection of Wildlife Habitat. The Massachusetts Natural Heritage and
Endangered Species Program (NHESP), via its BioMap2 project, has classified a
majority of the Premises as Critical Natural Landscape. Areas so identified
indicate that the Premises contains habitats that provide critical buffer to core
habitats and are critical to the Commonwealth’s biodiversity. Protection of these
areas helps maintain the integrity of the Commonwealth’s aquatic and terrestrial
biota.

(4)

Protection of Rare Species Habitat. The Premises is mapped as containing area
classified as Priority Habitat for Rare Species by NHESP) via its BioMap2
project. Specifically, the Premises is designated as habitat for eastern Box Turtle
(State Species of Special Concern). Areas so identified indicate that the land is
critical to maintaining the integrity of the Commonwealth’s ecological resources
and its rare species habitat.

(5)

Protection of Natural Setting. The protection of the Premises contributes to the
overall protection of the scenic and natural character of Rochester with some 950
feet of undeveloped frontage on Marion Road (Route 105). The Premises abuts
existing conservation land held by the Grantees (a conservation restriction of 13.5
acres to the east) and is adjacent to RLT’s 21-acre Church Wildlife Conservation
Area with the Commonwealth’s Haskell Swamp Wildlife Management Area and
the large Eastover Farm conservation area both nearby. Protection of the
Premises adds to the assemblage of protected open space in Rochester thereby
retaining the rural feel of the community.

(6)

Furtherance of Government Policy, Rochester. Protection of the Premises is in
furtherance of the goals and objectives of the Town of Rochester’s current Master
Plan and Open Space and Recreational Plan which speak to increasing the amount
of protected open space, protecting critical habitats as identified by NHESP and
enhancing Rochester’s agricultural heritage. Protection of the Premises is
consistent with, and furthers, the Town’s identification as a Massachusetts “Right
to Farm” community, its Right to Farm By-Law, and its interest in supporting
farming, its agricultural heritage and its determination that whatever impact may
be caused through the traditional practice of agriculture is more than offset by the
benefits of farming to the neighborhood, community, and society in general.

(7)

Furtherance of Government Policy, Massachusetts. Conservation and farming of
the Premises is in furtherance of the clearly defined governmental policies of the
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Commonwealth of Massachusetts to encourage farmland preservation (Executive
Order 193) and land conservation as exhibited by the enrollment of the Premises
under Chapter 61A of the MGL which provides preferential real property tax
treatment for lands in agricultural use. The protection of the Premises also
furthers the interests of the Wetlands Protection Act (MGL Chapter 131, § 40) by
restricting development in sensitive wetland resource areas.
(8)

Article 97. This Conservation Restriction will preserve and protect the
Conservation Values of the Premises consistent with the spirit and intent of the
protections of Article 97 of the Amendments to the Constitution of the
Commonwealth of Massachusetts.

These and other Conservation Values of the Premises, as well as its current uses and state
of improvement, are described in a Baseline Documentation Report further defined in
Paragraph XIV(H) below.
II.

PROHIBITED ACTS AND USES AND RESERVED RIGHTS.

A.

Prohibited Acts and Uses.

Subject to the exceptions and in connection with the Reserved Rights set forth herein and
below, the Grantor will not perform or allow others to perform the following acts and uses
which are prohibited on, above, and below the Premises:
(1)

Constructing, placing or allowing to remain any temporary or permanent building,
tennis court, landing strip, mobile home, swimming pool, asphalt or concrete
pavement, sign, fence, billboard or other advertising display, antenna, utility pole,
tower, solar panel, solar array, conduit, line or other temporary or permanent
structure or facility on, above or under the Premises;

(2)

Mining, excavating, dredging or removing from the Premises of soil, loam, peat,
gravel, sand, rock or other mineral resource or natural deposit or otherwise making
topographical changes to the area;

(3)

Placing, filling, storing or dumping of soil, refuse, trash, vehicle bodies or parts,
rubbish, debris, junk, tree and other vegetation cuttings generated off-site, waste or
other substance or material whatsoever or the installation of underground storage
tanks;

(4)

Cutting, removing or otherwise destroying trees, grasses or other vegetation;

(5)

Activities detrimental to drainage, flood control, water conservation, water quality,
erosion control, soil conservation, wildlife habitat, or archaeological conservation;

(6)

Use, parking or storage of vehicles including motorcycles, mopeds, all-terrain
vehicles, trail bikes or any other motorized vehicles on the Premises except for
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vehicles used in connection with farming and vehicles necessary for public safety
(i.e., fire, police, ambulance, other government officials) in carrying out their
official duties or as necessary for the mobility-impaired;
(7)

Subdivision or conveyance of a part or portion of the Premises alone, or division or
subdivision of the Premises (as compared to conveyance of the Premises in its
entirety which shall be permitted) and no portion of the Premises may be used
towards building or development requirements on this or any other parcel other
than the necessary minimums to comply with applicable zoning and other legal
requirements to enable the construction of a single-family residence and accessory
structures associated with residential life in the Excluded Area;

(8)

The use of the Premises for more than de minimis commercial recreation, business,
residential or industrial use;

(9)

The disruption, removal, or destruction of the stone walls or granite fence posts on
the Premises;

(10)

Any other use of the Premises or activity which is inconsistent with the purpose of
this Conservation Restriction or which would materially impair its Conservation
Values.

B.

Reserved Rights.

The Grantor reserves the right to conduct or permit the following activities and uses
(“Reserved Rights”) on the Premises, and the Grantees hereby deem that such uses and
activities, if conducted in accordance herewith, do not materially impair or interfere with
the Conservation Values or purposes of this Conservation Restriction:
(1)

Permits. The exercise of any right reserved by Grantor under this Paragraph B,
unless exempt, shall be in compliance with the then current Zoning By-Laws of the
Town of Rochester, the Wetlands Protection Act (Section 40 of Chapter 131 of the
MGL) and all other applicable federal, state and local laws, rules, regulations and
permits. The inclusion of any Reserved Right in this Paragraph II.B. requiring a
permit from a public agency does not imply that the Grantees or the Commonwealth
of Massachusetts takes any position whether such permit should be issued.

(2)

Outdoor Passive Recreational Activities. Walking, running, cross-country skiing,
picnicking, birding, hunting, non-vehicular camping, general flora and fauna
observation, horseback riding, non-motorized biking and other non-motorized
outdoor passive recreational activities and the use of power-driven mobility devices
by persons who have mobility impairments to be operated on farm roads and trails
to the extent possible.

(3)

Agriculture. Agricultural, horticultural and animal husbandry operations, activities
and production (including the cultivation of fields and the mowing and grazing of
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meadows), carried on in accordance with agricultural practices and
recommendations under a United States Department of Agriculture - Natural
Resources Conservation Service (“NRCS”) Farm Conservation Plan or equivalent
plan, including a plan created by a NRCS certified farm planner or person with
equivalent credentials, approved by BBC in good faith (“Farm Plan”) that includes
vegetative filter strips to protect water quality.
Said operations, activities and production are to be conducted as follows:
a) Agricultural Zone. As more particularly described and depicted in Exhibit
B, all agricultural, horticultural and animal husbandry operations, activities
and production, including the storage and composting of materials, from on
and off the Premises, for the purpose of amending soil conditions on the
Premises may occur within the area identified as the “Agricultural Zone”.
No crops that exceed three (3) feet from the ground at maturity shall be
planted north of the setback line depicted on said Exhibit B (“Setback
Line”) with the exception of annually-planted sweet corn which may exceed
the three (3) foot limitation for up to three (3) months before
removal/cutting of stalks.
b) Limited Agricultural Zone. As shown on said Exhibit B, limited
agricultural, horticultural and animal husbandry operations, activities and
production, may occur within the area identified as the “Limited
Agricultural Zone”. Limited tilling of soil and soil preparation, including
but not limited to digging holes for the planting of blueberry bushes and
wildflowers, is permitted in compliance with the Farm Plan; no application
of synthetic fertilizer, herbicide, pesticide or other chemicals is allowed;
however organic production methods, including the use of organic fertilizer,
herbicide and pesticide, are permitted; and animal husbandry is permitted
subject to a specific plan to minimize impacts to water resources that has
been submitted to, and approved by, the Grantees.
A copy of the Farm Plan, and any updates thereof, shall be provided to the Grantees
not less than thirty (30) calendar days prior to Grantor’s commencement of
agricultural or farming operations on the Premises. Once approved, the Farm Plan
shall be reviewed to ensure it is being kept current with operations, activities and
production in practice on the Premises. The review can be called for through the
notice provisions in Paragraph XII below by either Grantor or Grantees. If said
review does not result in an updated or new Farm Plan, the existing Farm Plan
remains in effect until a new or updated plan is approved and shared between the
parties.
Should said agricultural activities not actively be pursued for twelve (12)
consecutive months, Grantor agrees to maintain the current open condition of the
fields existing at the time of the recording of this Conservation Restriction by
mowing said fields at least once a year, to maintain the open agricultural landscape.
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(4)

Agricultural Structures. The construction, use, maintenance and replacement of
agricultural structures including, but not limited to, barns, greenhouses, stables,
lean-tos, sheds, animal run-ins, provided that:
a) all such structures must be located within the Agricultural Zone or Limited
Agricultural Zone and have wood-sided exteriors;
b) the aggregate square footage footprints of all such structures, at any one
time, shall not exceed three thousand five hundred (3,500) square feet;
c) utilities are limited to electricity, propane/gas and water with no bathrooms
and not improved or used for human habitation;
d) solar panels may be installed on the south-facing sides of agricultural
structure roofs; and
e) no such structures shall be located north of the Setback Line.

(5)

Agricultural Hoop Houses. The construction, use, maintenance and replacement
of plastic film or similarly covered hoop houses/high tunnels without foundations
and without flooring, for horticultural purposes only, provided that:
a) all such structures must be located within the Agricultural Zone or Limited
Agricultural Zone;
b) the total aggregate square footage footprint of all such structures, at any one
time, shall not exceed twelve thousand (12,000) square feet;
c) utilities are limited to electricity, propane/gas and water with no bathrooms
and not improved or used for human habitation; and
d) no such structures shall be located north of the setback line depicted on said
Exhibit B (“Hoophouse Setback Line”).

(6)

Agri-tourism. The use of the Premises for “Agri-tourism” activities, which
activities shall be defined as ancillary commercial activities and events that
support the financial viability of the use of the Premises for agriculture, which
activities shall be limited to farm-based entertainment and farm-based education
addressing the subjects of sustainable agriculture, food production and nutrition,
and/or environmental conservation and ecology.

(7)

Farm Stand and Parking. The construction, use, maintenance and replacement of
a wood-sided exterior farm stand from which to sell agricultural products
produced on, or off, the Premises, provided that:
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a) the square footage footprint of the building does not exceed eight hundred
(800) square feet in size;
b) the building is located north of the Setback Line;
c) the building may be serviced by utilities (electricity, propane/gas and
water only); and
d) the building may be associated with a pervious parking lot accessed from
Marion Road (Route 105) using the driveway reserved in Paragraph
II.B.(12) below and designed for up to twelve (12) motor vehicles.
(8)

Well. With the prior written notice to the Grantees and as designed and operated
per the Farm Plan, conditioned on regular review to ensure that the operation
thereof is not materially impairing the Conservation Values or purposes of this
Conservation Restriction (including the water levels/stream flows in Doggett
Brook), the construction, use, maintenance and replacement of one (1) drilled or
driven well on the Premises for use solely as a water supply for the agricultural
operations described in Paragraph II.B.(3), the use of a generator to power said
well, and the installation and repair of underground utility lines running to said
well and any irrigation system. Any above-ground well structure and irrigation
system shall be kept to the minimum size necessary for well operation and
irrigation and said well shall be the sole well operated for irrigation of the
Agricultural Zone and Limited Agricultural Zone.

(9)

Farm Pond. With prior written notice to the Grantees and as designed per the
Farm Plan, conditioned on regular review to ensure that the operation thereof is
not materially impairing the Conservation Values or purposes of this
Conservation Restriction (including the water levels/stream flows in Doggett
Brook), the construction, use and maintenance of one (1) farm pond for use solely
as a water supply to supplement farm field irrigation purposes and limited to a
footprint size of no more than one-half (0.5) acre.

(10)

Septic System. With the prior written approval of the Grantees, which approval
shall not be unreasonably withheld, delayed or conditioned, the installation, use,
maintenance, and replacement of one (1) de-nitrifying septic system (that reaches
a level of nitrogen removal acceptable to BBC) outside the Excluded Area
(provided that it is determined that no site exists within the Excluded Area that is
permittable and feasible under applicable regulatory standards), and that the
proposed location will not materially impair the Conservation Values or purposes
of this Conservation Restriction.

(11)

Utilities.
The installation, use, maintenance and replacement of utility
infrastructure (including without limitation, electricity, gas, cable and telephone),
to serve the Excluded Area.
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(12)

Driveway. With prior written notice to the Grantees and as located and depicted
on Exhibit B, the construction, use, maintenance and improvement (but not paving)
to the extent necessary to provide driveway access from Marion Road (Route 105)
to the Farm Stand and associated parking and the Excluded Area for regular vehicle
use.

(13)

Farm Roads. The use, maintenance and improvement (but not paving) for regular
vehicle use of the existing farm roads as documented in the Baseline
Documentation Report further defined in Paragraph XIV(H) below. The
construction, use, maintenance and improvement (but not paving) of new farm
roads in compliance with the Farm Plan shall not require prior written notice to, or
approval of, the Grantees.

(14)

Existing Ditches. In accordance with the Farm Plan including all applicable NRCS
conservation practice standards, maintenance and removal of debris from existing
drainage ditches for the purposes of managing effective drainage from adjacent
farm fields and for ecological reasons.

(15)

Airplane Use. With prior written notice by Grantees of the general location, the
use of the Premises for the occasional takeoff and landing of a small private
airplane. Said use may include the parking, tie down or storage of any airplane on
the Premises but shall not include any runway/taxiway improvement or paving.

(16)

Vegetation Management. The selective minimal removing of trees and brush,
pruning and cutting to prevent, control or remove hazards or damage from disease,
insect, invasive/noxious/nuisance plant or animal species or fire, or to promote the
growth of natural communities, or to preserve the present condition of the Premises,
including vistas, trails, fields, if any, all as documented in the Baseline
Documentation Report (see Paragraph XIV(H) below). This can include mowing,
mechanical removal of woody vegetation, prescribed burning, animal grazing and
chemical use but only if said use is designed and applied to affect the target species
and not nearby non-target species and does not impair water quality or the
Conservation Values and is done, as needed, in accordance with all required
approvals and permits.

(17)

Brush Piles. The stockpiling, composting and occasional burning, during nonnesting seasons (generally October 1 through March 31), of stumps, trees and brush
limbs and similar biodegradable materials originating on the Premises, provided
that such activities are conducted in locations where they will not impair the
Conservation Values (including scenic values) of this Conservation Restriction. No
such activities shall allow for the creation of “stump dumps” nor take place closer
than one hundred (100) feet from the Premises boundary or any wetland, waterbody
or stream. All exercising of this Reserved Right shall take into account sensitive
areas and avoid harm to nesting species during nesting season. Any burning of
brush piles shall be done in accordance with NHESP recommendations.
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(18)

Stone Walls. The maintenance, reconstruction, and/or improvement of the existing
stone walls with walls of the same type, and with prior written notice to the
Grantees, the right to remove or alter existing stone walls or construct new stone
walls in the same type/style as the existing stone walls. Use of field stone found on
the Premises to repair and construct stone walls shall be permitted.

(19)

Wildlife Habitat Restoration and Improvement. With the prior written approval of
Grantee, activities or measures designed to restore native terrestrial and aquatic
biotic communities, or to maintain, enhance or restore wildlife, wildlife habitat, or
rare or endangered species. This could include, but is not limited to: (i) stream and
wetland restoration, (ii) removal or control of non-native, noxious or nuisance plant
or animal species and (iii) establishing and selective planting of indigenous/native
trees, shrubs and plant species.

(20)

Archaeological Investigations. The conduct of archaeological activities, including
without limitation, survey, excavation and artifact retrieval, following submission
of an archaeological field investigation plan and its approval in writing by Grantee
and the State Archaeologist of the Massachusetts Historical Commission (or
appropriate successor official).

(21)

Signs. The erection, maintenance and replacement of signs with respect to hunting,
trespass, trail access, identity and address of the occupants, operation of the farm
stand, sale of the Premises, the Grantee's interest in the Premises, and the protected
Conservation Values.

(22)

Fences/Gates. The installation, use, maintenance, repair and replacement of sightpervious fences and gates.

(23)

Motorized Vehicles. The use of motorized vehicles by Grantor and its agents only
as necessary to exercise any of the Reserved Rights in this Paragraph II.B, to be
kept to the extent possible on driveways and farm roads.

(24)

Site Restoration. Any work undertaken in conjunction with the Reserved Rights
described in this Paragraph II.B shall seek to minimize disturbance to the
Conservation Values and other natural features within the Premises and to Doggett
Brook that may be impacted as a result of exercising of any of the Reserved Rights
described herein. Upon completion of any site work performed in conjunction with
the Reserved Rights described in this Paragraph II.B, any disturbed areas shall be
restored reasonably substantially to the conditions with respect to soil material,
grade, and vegetated ground cover as documented in the Baseline Documentation
Report further defined in Paragraph XIV(H) below, as applicable, or in reasonable
conformance with the conditions with respect to soil material, grade, and vegetated
ground cover that existed prior to said work, if said work is done in any area not
documented in the Baseline Documentation Report.
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(25)

Best Management Practices. The exercise of any right reserved by Grantor under
this Paragraph II.B shall follow established, up to date, and regionally-applicable
Best Management Practices or similar standards developed by a governmental
agency or other entity with known expertise in the area of practice and designed to
protect the natural features potentially affected by the action(s), including but not
limited to the Best Management Practices issued by the University of
Massachusetts Amherst.

C.

Notice and Approval

Whenever notice to, or approval by, Grantees is required, Grantor shall notify all Grantees,
by a method requiring proof of receipt, in writing not less than three (3) weeks prior to the
date Grantor intends to undertake the activity in question. The notice shall describe the
nature, scope, design, location, timetable and any other material aspect of the proposed
activity in sufficient detail to permit the Grantees to make an informed judgment as to its
consistency with the purposes of this Conservation Restriction.
Where Grantees’ approval is required, BBC and RLT shall consult with each other as to
the request. RLT shall, within two (2) weeks of receipt of Grantor’s request, notify BBC
of its decision. BBC shall take into account the decision of RLT and within three (3) weeks
of receipt of Grantor’s request, BBC shall notify Grantor of its decision. BBC’s decision
shall, in all cases, be the final and controlling decision binding all Grantees. In the event
that no decision is received from RLT within two (2) weeks, BBC shall proceed to issue
its decision within three (3) weeks of receipt of Grantor’s request. Grantees’ approval shall
not be unreasonably withheld, delayed or conditioned, but shall only be granted upon a
showing that the proposed activity shall not materially impair the purposes or Conservation
Values of this Conservation Restriction and shall, in all cases, be final and controlling.
Failure of Grantees to respond in writing within three (3) weeks shall be deemed to
constitute approval by Grantees of the request as submitted, so long as the request sets forth
the provisions of this section relating to deemed approval after three (3) weeks in the notice,
the requested activity is not prohibited herein, and the activity will not materially impair
the Conservation Values or purposes of this Conservation Restriction.
This Paragraph II.C. shall not apply to Farm Plan approval described in Paragraph II.B.(3).
III.

LEGAL REMEDIES OF THE GRANTEE

A.

Legal and Injunctive Relief

The rights hereby granted shall include the right to enforce this Conservation Restriction
by appropriate legal proceedings and to obtain injunctive and other equitable relief against
any violations, including, without limitation, relief requiring restoration of the Premises to
their condition prior to the time of the injury complained of (it being agreed that the
Grantees will have no adequate remedy at law). The rights hereby granted shall be in
addition to, and not in limitation of, any other rights and remedies available to the Grantees
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for the enforcement of this Conservation Restriction. Grantees agree to cooperate for a
reasonable period of time prior to resorting to legal means in resolving issues concerning
violations provided Grantor ceases objectionable actions and Grantees determine there is
no ongoing diminution of the Conservation Values of the Conservation Restriction.
Grantor covenants and agrees to reimburse to Grantees all reasonable costs and expenses
(including reasonable counsel fees) incurred in enforcing this Conservation Restriction or
in taking reasonable measures to remedy, abate or correct any violation thereof, provided
that Grantees have provided written notice to Grantor of any alleged violation and that
Grantees have not cured said alleged violation within one hundred twenty (120) calendar
days of receipt of notice and provided that a violation of this Conservation Restriction is
acknowledged by Grantor or determined by a court of competent jurisdiction to have
occurred. Grantees covenant and agree to reimburse to Grantor all reasonable costs and
expenses (including reasonable counsel fees) incurred in defending against Grantees’
enforcement of this Conservation Restriction or measures undertaken to remedy, abate or
correct any perceived violation thereof, provided that Grantees acknowledge that no
violation of this Conservation Restriction has occurred or a court of competent jurisdiction
determines that no violation has occurred. In the event of a dispute over the boundaries of
the Conservation Restriction, Grantees shall pay for a survey and to have the boundaries
permanently marked.
B.

Non-Waiver

Enforcement of the terms of this Conservation Restriction shall be at the discretion of
Grantees. Any election by the Grantees as to the manner and timing of its right to enforce
this Conservation Restriction or otherwise exercise their rights hereunder shall not be
deemed or construed to be a waiver of such rights.
C.

Disclaimer of Liability

By acceptance of this Conservation Restriction, the Grantees do not undertake any liability
or obligation relating to the condition of the Premises pertaining to compliance with and
including, but not limited to, hazardous materials, zoning, environmental laws and
regulations, or acts not caused by the Grantees or their agents.
D.

Acts Beyond the Grantor’s Control

Nothing contained in this Conservation Restriction shall be construed to entitle the
Grantees to bring any actions against the Grantor for any injury to or change in the Premises
resulting from causes beyond the Grantor’s control, including but not limited to fire, flood,
storm and earth movement, or from any prudent action taken by the Grantor under
emergency conditions to prevent, abate, or mitigate significant injury to the Premises
resulting from such causes. In the event of any such occurrence, the Grantor and Grantees
will cooperate in the restoration of the Premises, if desirable and feasible.
IV.

ACCESS
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The Conservation Restriction hereby conveyed does not grant to Grantees, to the public
generally, or to any other person any right to enter upon the Premises except as follows:
A.

The Grantor hereby grants to the Grantees, or their duly authorized agents or
representatives, the right to enter the Premises at their own risk, upon reasonable
notice and at reasonable times and for reasonable duration, for the purpose of
inspecting the Premises to determine compliance with, or to enforce, this
Conservation Restriction. The Grantor also grants to the Grantees, after written
notice or a violation and failure of the Grantor to cure said violation within one
hundred twenty (120) days of Grantor’s receipt of written notice, the right to enter
the Premises at their own risk for the purpose of taking any and all actions with
respect to the Premises as may be necessary or appropriate to remedy or abate any
violation hereof, including, but not limited to, the right to perform a survey of
boundary lines.

B.

There is hereby granted to Grantees, and its invitees, the right to enter the
Premises at their own risk, led by staff/board, no more than six (6) times each
year, with prior notice and at times mutually convenient for Grantees and Grantor
and for reasonable duration, for the purposes of natural resource study and
environmental education.

C.

There is hereby granted to Grantees the right to erect and from time to time
replace at Grantees’ sole cost and expense, at appropriate locations near the
boundaries of the Premises mutually agreed upon, suitable signs identifying
Grantees as the holders of this Conservation Restriction.

V.

EXTINGUISHMENT

A.

If circumstances arise in the future such as render the purpose of this Conservation
Restriction impossible to accomplish, this Conservation Restriction can only be
terminated or extinguished, whether in whole or in part, by a court of competent
jurisdiction under applicable law or by the Massachusetts Secretary of Energy and
Environmental Affairs of the Commonwealth of Massachusetts. If any change in
conditions ever gives rise to extinguishment or other release of the Conservation
Restriction under applicable law, then Grantees, on a subsequent sale, exchange, or
involuntary conversion of the Premises, shall be entitled to a portion of the proceeds
in accordance with Paragraph V.B. below, subject, however, to any applicable law
which expressly provides for a different disposition of the proceeds and after
complying with the terms of any gift, grant, or funding requirements. Grantees shall
use their share of the proceeds in a manner consistent with the conservation purpose
set forth herein.

B.

Proceeds. Grantor and Grantees agree that the granting of this Conservation
Restriction gives rise to a real property right, immediately vested in the Grantees,
with a fair market value that is at least equal to the proportionate value that this
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Conservation Restriction, determined at the time of the grant, bears to the value of
the unrestricted property at that time. Such proportionate value of the Grantees’
property right shall remain constant and shall be shared equally (or as close to
equally as possible) between BBC and RLT. If any occurrence gives rise to an
extinguishment or other release of the Conservation Restriction under applicable
law, the Grantor and Grantees shall be reimbursed from the proceeds, once
recovered, for their respective share of reasonable legal or other expenses, if any,
associated with the recovery of said proceeds. The Grantor will provide the
Grantees with a copy of the appraisal or other evidence of the proportional values
which Grantees will keep on file as evidence of the same. The remaining proceeds,
once recovered, shall then be distributed in accordance with the Grantor’s and
Grantee’s proportionate values.
C.

Grantor/Grantees Cooperation Regarding Public Action. Whenever all, or any part,
of the Premises or any interest therein is taken by public authority under power of
eminent domain or other act of public authority, then the Grantor and the Grantees
shall cooperate in recovering the full value of all direct and consequential damages
resulting from such action. All related expenses incurred by the Grantor and the
Grantees shall first be paid out of any recovered proceeds, and the remaining
proceeds shall be distributed between the Grantor and Grantees in accordance with
Paragraph V(B), after complying with the terms of any law, gift, grant, or funding
requirements. If a less than fee interest is taken, the proceeds shall be equitably
allocated according to the nature of the interest taken. The Grantees shall use their
share of the proceeds like a continuing trust in a manner consistent with the
conservation purposes set forth herein.

VI.

ASSIGNABILITY

A.

Running of the Burden. The burdens of this Conservation Restriction shall run with
the Premises in perpetuity, and shall be enforceable against the Grantor and the
successors and assigns of the Grantor holding an ownership interest in the Premises,
but shall not be enforceable against the holder of a mortgage or other security
interest.

B.

Execution of Instruments. The Grantees are authorized to record or file any notices
or instruments appropriate to assuring the perpetual enforceability of this
Conservation Restriction; the Grantor, on behalf of themselves and their successors
and assigns, appoint the Grantees their attorney-in-fact to execute, acknowledge
and deliver any such instruments on their behalf. Without limiting the foregoing,
the Grantor and their successors and assigns agree themselves to execute any such
instruments upon request.

C.

Running of the Benefit. The benefits of this Conservation Restriction shall run to
the Grantee, shall be in gross and shall not be assignable by the Grantees, except in
the following instances:
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As a condition of any assignment, the Grantee shall require that 1) the purpose of this
Conservation Restriction continues to be carried out; 2) the Assignee is not an owner of
the fee in the Premises, and 3) the Assignee, at the time of the assignment, qualifies under
Section 170(h) of the Internal Revenue Code of 1986, as amended, and applicable
regulations thereunder, and is a donee eligible to receive this Conservation Restriction
under Section 32 of Chapter 184 of the MGL. Any assignment will comply with Article 97
of the Amendments to the Constitution of the Commonwealth of Massachusetts, if
applicable.
VII.

SUBSEQUENT TRANSFERS

The Grantor agrees to incorporate by reference the terms of this Conservation Restriction
in any deed or other legal instrument which grants any interest in all or a portion of the
Premises, including a leasehold interest and to notify the Grantees not less than twenty (20)
calendar days prior to the execution of any such transfer. Failure to do any of the above
shall not impair the validity or enforceability of this Conservation Restriction. Any transfer
will comply with Article 97 of the Amendments to the Constitution of the Commonwealth
of Massachusetts, if applicable.
The Grantor shall not be liable for violations occurring after their ownership. Liability for
any acts or omissions occurring prior to any transfer and liability for any transfer if in
violation of this Conservation Restriction shall survive the transfer but shall nevertheless
be subject to applicable statutes of limitations and/or repose. Any new owner shall
cooperate in the restoration of the Premises or removal of violations caused by prior
owner(s) and may be held responsible for any continuing violations. Any new owner shall
familiarize themselves with the information contained in the Baseline Documentation
Report (see Paragraph XIV(H) below).
VIII. ESTOPPEL CERTIFICATES
Upon request by the Grantor, the Grantees shall, within forty-five (45) calendar days
execute and deliver to the Grantor any document, including an estoppel certificate, which
certifies the Grantor’s compliance or non-compliance with any obligation of the Grantor
contained in this Conservation Restriction.
IX.

NON MERGER

The parties intend that any future acquisition of the Premises shall not result in a merger
of the Conservation Restriction into the fee. The Grantor agrees that it will not grant, and
the Grantees agree that they will not take title, to any part of the Premises without having
first assigned this Conservation Restriction to a non-fee owner eligible to receive this
Conservation Restriction under Section 32 of Chapter 184 of the MGL to ensure that
merger does not occur and that this Conservation Restriction continues to be enforceable
by a non-fee owner.
X.

AMENDMENT
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If circumstances arise under which an amendment to or modification of this Conservation
Restriction would be appropriate, Grantor and Grantees may jointly amend this
Conservation Restriction; provided that no amendment shall be allowed that will affect the
qualification of this Conservation Restriction or the status of Grantee under any applicable
laws, including Section 170(h) of the Internal Revenue Code of 1986, as amended, or
Sections 31-33 of Chapter 184 of the MGL, or successor statutes. Any amendments to this
Conservation Restriction shall occur only in exceptional circumstances. The Grantees will
consider amendments only to correct an error or oversight, to clarify an ambiguity, or
where there is a net gain in conservation value. All expenses of all parties in considering
and/or implementing an amendment shall be borne by the persons or entity seeking the
amendment. Any amendment shall be consistent with the protection of the Conservation
Values and shall be consistent with the purposes of this Conservation Restriction, shall not
affect its perpetual duration, shall be approved by the Secretary of Energy and
Environmental Affairs and if applicable, shall comply with the provisions of Article 97 of
the Amendments to the Constitution of the Commonwealth of Massachusetts, and any gifts,
grants or funding requirements. Any amendment shall be recorded in the Plymouth County
Registry of Deeds.
XI.

EFFECTIVE DATE

This Conservation Restriction shall be effective when the Grantor and the Grantees have
executed it, the administrative approvals required by Section 32 of Chapter 184 of the MGL
have been obtained, and it has been recorded in a timely manner in the Plymouth County
Registry of Deeds.
XII.

NOTICES

Any notice, demand, request, consent, approval or communication that either party desires
or is required to give to the other shall be in writing and either served personally or sent by
first class mail, postage pre-paid, addressed as follows:
To Grantor:

Elliot Farm, LLC
202 Main Street
Lakeville, Massachusetts 02347

To Grantee 1: Buzzards Bay Coalition
114 Front Street
New Bedford, Massachusetts 02740
To Grantee 2: Rochester Land Trust
Post Office Box 337
Rochester, Massachusetts 02770
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or to such other address as any of the above parties shall designate from time to time by
written notice to the other or, if notice is returned to sender, to an address that is reasonably
ascertainable by the parties.
XIII. GENERAL PROVISIONS
A.

Controlling Law. The interpretation and performance of this Conservation
Restriction shall be governed by the laws of the Commonwealth of Massachusetts.

B.

Liberal Construction. Any general rule of construction to the contrary
notwithstanding, this Conservation Restriction shall be liberally construed in favor
of the grant to effect the purpose of this Conservation Restriction and the policy
and purposes of Sections 31-33 of Chapter 184 of the MGL. If any provision in
this instrument is found to be ambiguous, any interpretation consistent with the
purpose of this Conservation Restriction that would render the provision valid shall
be favored over any interpretation that would render it invalid.

C.

Severability. If any provision of this Conservation Restriction or the application
thereof to any person or circumstance is found to be invalid, the remainder of the
provision of this Conservation Restriction shall not be affected thereby.

D.

Entire Agreement. This instrument sets forth the entire agreement of the parties
with respect to this Conservation Restriction and supersedes all prior discussions,
negotiations, understandings or agreements relating to the Conservation
Restriction, all of which are merged herein.

E.

Captions.
The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no
effect upon construction or interpretation.

XIV. MISCELLANEOUS
A.

Pre-existing Rights of the Public. Approval of this Conservation Restriction
pursuant to Section 32 of Chapter 184 of the MGL by any municipal officials and
by the Secretary of Energy and Environmental Affairs is not to be construed as
representing the existence or non-existence of any pre-existing rights of the
public, if any, in and to the Premises, and any such pre-existing rights of the
public, if any, are not affected by the granting of this Conservation Restriction.

B.

Indemnification; Hold Harmless. Grantor shall hold harmless, indemnify and
defend Grantees and their members, directors, officers, employees, agents and
contractors and the heirs, personal representatives, successors and assigns of each
of them (collectively "Indemnified Parties") from and against all liabilities,
penalties, costs, losses, damages, expenses, causes of action, claims, demands or
judgments, including, without limitation, reasonable attorneys' fees, arising from
or in any way connected with: (1) injury to or the death of any person, or physical
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damage to any property, resulting from any act, omission, condition or other
matter related to or occurring on or about the Premises, regardless of cause, unless
due to the negligence of any of the Indemnified Parties; and (2) the obligations
specified in Paragraphs XIV(C) and XIV(D), below.
C.

Maintenance and Upkeep Costs. Grantor shall retain all responsibilities and shall
bear all costs and liabilities of any kind related to ownership, operation, upkeep
and maintenance of the Premises, including maintenance of adequate
comprehensive general liability insurance coverage or such like liability insurance
coverage as may be appropriate from time to time. Upon request, Grantor will
supply a certificate of such insurance to Grantees. Grantor shall keep the
Premises free of any liens arising out of work performed for, materials furnished
to or obligations incurred by Grantor.

D.

Taxes. Grantor shall pay before delinquency all taxes, assessments, fees and
charges of whatever description levied on, or assessed against, the Premises by
competent authority (collectively “Taxes”), including any Taxes imposed upon, or
incurred as a result of, this Conservation Restriction.

E.

Executory Limitation. If either Grantee shall cease to exist or to be a qualified
organization under Section 170(h) of the Internal Revenue Code of 1986, as
amended, or to be authorized to acquire and hold conservation restrictions under
the statutes of the Commonwealth of Massachusetts, and a prior assignment is not
made pursuant to Paragraph VI, then that Grantee’s rights and obligations under
this Conservation Restriction shall run to the other Grantee. If both Grantees shall
cease to exist or to be a qualified organization under Section 170(h) of the Internal
Revenue Code of 1986, as amended, or to be authorized to acquire and hold
conservation easements under the statutes of the Commonwealth of
Massachusetts, and a prior assignment is not made pursuant to Paragraph VI, then
their rights and obligations under this Conservation Restriction shall run to the
Town of Rochester Conservation Commission. If the Town of Rochester
Conservation Commission is no longer in existence at the time the rights and
obligations under this Conservation Restriction would otherwise vest in it, or if
the Town of Rochester Conservation Commission is not qualified or authorized to
hold conservation restrictions as provided for assignments pursuant to Paragraph
VI, or if it shall refuse such rights and obligations, then the rights and obligations
under this Conservation Restriction shall vest in such organization as a court of
competent jurisdiction shall direct pursuant to the applicable Massachusetts law
(i.e., in accordance with the doctrine of cy pres or other appropriate doctrine) and
with due regard to the requirements for an assignment pursuant to Paragraph VI.

F.

Title Warranty. Grantor warrants to the best of Grantor’s actual knowledge that
Grantor has good title to the Premises, that the Grantor has the right to convey this
Conservation Restriction and that the Premises is free and clear of any
encumbrances. Grantor also warrants that Grantor has no actual knowledge of a
release or threatened release of hazardous substances or wastes on the Premises.
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Notwithstanding the provisions hereof, Grantees shall rely on their own
examination of title to determine the suitability of title for their purposes.
G.

Subordination of Liens. Any mortgage or lien arising after the recording of this
Conservation Restriction must be subordinated to the terms of this Conservation
Restriction. Any liens, mortgages, easements or other clouds on title existing
prior to the recording of the Conservation Restriction, including any MGL
Chapter 188 Homestead rights on the Premises or adjacent land owned by the
Grantor or anyone benefitting by Grantor’s Homestead rights, must be
subordinated to the Conservation Restriction or otherwise appropriately dealt with
prior to recording the Conservation Restriction.

H.

Baseline Documentation Report. In order to: (a) establish the present condition of
the Premises and the Conservation Values thereon which are protected by this
Conservation Restriction, (b) to enable the Grantees to monitor future uses of the
Premises and (c) to assure compliance with the terms hereof, the Grantor and
Grantees agree and acknowledge that the natural characteristics, ecological
features and physical and man-made conditions of the Premises as of the
recording of this Conservation Restriction will be documented in an inventory
(including reports, maps, photographs and other documentation) of the relevant
features and conditions of the Premises (the “Baseline Documentation Report”)
and that said inventory is an accurate representation of the present condition of
the Premises. Grantees shall be responsible for all costs and expenses incurred in
obtaining said Baseline Documentation Report and furnishing verified originals of
the same to the Grantor. Grantor and Grantees agree that the conditions of the
Premises could change as a result of natural processes or through Grantor’s
exercising of rights reserved in Paragraph II.B. of this Conservation Restriction.
Grantees may use the Baseline Documentation Report in enforcing provisions of
this Conservation Restriction, but are not limited to the use of the Baseline
Documentation Report to show a change of conditions. Verified originals of the
Baseline Documentation Report will be deposited with the Grantor and in the
permanent records of the Grantees. If the originals of said Baseline
Documentation Report are subsequently destroyed by casualty or other
circumstance, other evidence may be offered by the parties to establish the
condition of the property as of the date this Conservation Restriction is recorded.
The Baseline Documentation Report is incorporated into this Conservation
Restriction by reference as if stated herein.

I.

Subordination and Waiver of Homestead. The Grantor hereby releases, agrees to
waive, subordinate, and release any and all MGL Chapter 188 Homestead rights it
may have in favor of this Conservation Restriction with respect to any portion of
the Premises affected by this Conservation Restriction, and hereby agrees to
execute, deliver and/or record any and all instruments necessary to effectuate such
waiver, subordination and release. In all other respects, the Grantor reserves and
retains any and all Homestead rights, subject to this Conservation Restriction,
pursuant to MGL Chapter 188 Section 10(e).
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J.

No Deed Excise Stamps. This instrument is not a deed. It does not purport to
transfer a fee interest to the Grantee. No Massachusetts deed excise stamps are
affixed hereto as none are required by Section 1 of Chapter 64D of the MGL.

K.

Attachments.
Attached hereto and incorporated herein by reference are the following:
Grantor Elliot Farm, LLC signature page
Grantee Buzzards Bay Coalition, Inc. signature page
Grantee Rochester Land Trust, Inc. signature page
Approval by Town of Rochester Select Board
Approval of the Massachusetts Secretary of Energy and Environmental Affairs.
Exhibit A: Premises Legal Description
Exhibit B: Premises Map
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WITNESS my hand and seal this ____day of ___________________, 2021.
ELLIOT FARM, LLC

Deanna Elliot, Manager
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF __________________________
On this _____ day of ___________, 2021, before me, the undersigned notary public,
personally appeared Deanna Elliot, proved to me through satisfactory evidence of
identification, which was
, to be the person whose name is
signed on the preceding or attached document, and acknowledged to me that she was
duly authorized and signed it voluntarily for its stated purpose as a Manager of Elliott
Farm, LLC.

Notary Public for Massachusetts
My Commission Expires:
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ACCEPTANCE OF GRANT
At a meeting held on _________________, the Buzzards Bay Coalition, Inc. voted to
authorize the acceptance of the above Conservation Restriction from Elliot Farm, LLC
which is accepted this
day of
, 2021.
BUZZARDS BAY COALITION, INC.

Mark Rasmussen, President
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF __________________________
On this _____ day of _______________, 2021, before me, the undersigned Notary
Public, personally appeared Mark Rasmussen, proved to me through satisfactory
evidence of identification, which was personal knowledge, to be the person whose name
is signed on the preceding or attached document, and acknowledged to me that he was
duly authorized and signed it voluntarily for its stated purpose as the President of
Buzzards Bay Coalition, Inc.

Notary Public for Massachusetts
My Commission Expires:
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ACCEPTANCE OF GRANT
At a meeting held on __________________, the Rochester Land Trust, Inc. voted to
authorize the acceptance of the above Conservation Restriction from Elliot Farm, LLC
which is accepted this
day of
, 2021.
ROCHESTER LAND TRUST, INC.

Matthew Monteiro, President
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF __________________________
On this _____ day of _______________, 2021, before me, the undersigned Notary
Public, personally appeared Matthew Monteiro, proved to me through satisfactory
evidence of identification, which was personal knowledge, to be the person whose name
is signed on the preceding or attached document, and acknowledged to me that he was
duly authorized and signed it voluntarily for its stated purpose as the President of
Rochester Land Trust, Inc.

Notary Public for Massachusetts
My Commission Expires:
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APPROVAL OF TOWN OF ROCHESTER SELECT BOARD
We, the undersigned, being a majority of the Select Board of the Town of Rochester, hereby
certify that at a public meeting duly held on _____________________, 2021, the Select
Board voted to approve the foregoing Conservation Restriction from Elliot Farm, LLC to
Buzzards Bay Coalition, Inc. and Rochester Land Trust, Inc. in the public interest pursuant
to Massachusetts General Laws, Chapter 184, Section 32.
TOWN OF ROCHESTER SELECT BOARD:

Bradford Morse

Greenwood Hartley, III

Paul Ciaburri
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF __________________________
On this _____ day of ___________, 2021, before me, the undersigned notary public,
personally appeared the above members of the Town of Rochester Select Board, proved
to me through satisfactory evidence of identification, which was
, to be the people whose names are signed on the preceding or attached document,
and acknowledged to me that they were duly authorized and signed it voluntarily for its
stated purpose as the Select Board of the Town of Rochester, Massachusetts.

Notary Public for Massachusetts
My Commission Expires:
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APPROVAL BY SECRETARY OF ENERGY AND ENVIRONMENTAL
AFFAIRS
COMMONWEALTH OF MASSACHUSETTS
The undersigned, Secretary of Energy and Environmental Affairs of the Commonwealth
of Massachusetts, hereby certifies that the foregoing Conservation Restriction from Elliot
Farm, LLC to Buzzards Bay Coalition, Inc. and Rochester Land Trust, Inc. has been
approved in the public interest pursuant to Massachusetts General Laws, Chapter 184,
Section 32.
Dated: ________________, 2021
Affairs

SUFFOLK, ss:

KATHLEEN A. THEOHARIDES
Secretary of Energy and Environmental

COMMONWEALTH OF MASSACHUSETTS

On this _____ day of ___________, 2021, before me, the undersigned notary public,
personally appeared KATHLEEN A. THEOHARIDES and proved to me through
satisfactory evidence of identification, which was _______________________________,
to be the person whose name is signed on the preceding or attached document, and
acknowledged to me that she signed it voluntarily for its stated purpose.

Notary Public for Massachusetts
My Commission Expires:
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EXHIBIT A
Legal Description of Premises
The land subject to this Conservation Restriction, referred to herein as the Premises, is
located in Rochester, Plymouth County, Commonwealth of Massachusetts and described
as follows:
To be written from exhibit plan being prepared.
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EXHIBIT B
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MUNICIPAL CERTIFICATION
Rochester CR # 32
We, the undersigned Conservation Commission of the Town of Rochester, hereby certify that the
proposed conservation restriction is in the public interest in that:
(1)

Water Quality Protection. The Premises fronts on Doggett Brook, a tributary of the
Sippican River. Conservation of the Premises will contribute to the protection of some
1,725 feet of Doggett Brook by preventing certain activities that commonly degrade
water quality and natural stream flows and eliminates a number of potential future
permitted dwellings thereby reducing runoff, waste water discharge and other pollution
commonly associated with residential development. Similarly, the protection of the
Premises will provide protection to the downstream water quality of the Sippican River
and, by flow extension, that of the Weweantic River and Buzzards Bay.

(2)

Protection of Agricultural Resources. Approximately ten percent (10%) of the soils
(some 2 acres) on the Premises are mapped and classified by the United States
Department of Agriculture - Natural Resource Conservation Service as being Soils of
Statewide Importance. Such soils support agricultural uses and, thus, keeping these soils
available for agricultural use and activities is important. The Conservation Restriction
will ensure that such soils on a portion of the Premises will be available for agriculture
that is consistent with the protection of other Conservation Values present on the
Premises. Protection of the Premises is consistent with, and furthers, the Town of
Rochester’s (“Town”) identification as a Massachusetts “Right to Farm” community and
its interest in supporting farming and its agricultural heritage and, specifically supports
the Town’s current Master Plan which notes that protecting farmland and agricultural
uses are actions to be pursued.

(3)

Protection of Wildlife Habitat. The Massachusetts Natural Heritage and Endangered
Species Program (NHESP), via its BioMap2 project, has classified portions of the
Premises as Critical Natural Landscape and, along Doggett Brook, as Core Habitat.
Areas so identified indicate that the Premises contains habitats that are critical to the
Commonwealth’s biodiversity and protection of these areas helps maintain the integrity
of the Commonwealth’s aquatic and terrestrial biota.

(4)

Protection of Rare Species Habitat. The Premises is mapped as containing area classified
as Priority Habitat for Rare Species by NHESP) via its BioMap2 project. Specifically,
the Premises is designated as habitat for eastern Box Turtle (State Species of Special
Concern). Areas so identified indicate that the land is critical to maintaining the integrity
of the Commonwealth’s ecological resources and its rare species habitat.

(5)

Protection of Natural Setting. The protection of the Premises contributes to the overall
protection of the scenic and natural character of Rochester with some 225 feet of
undeveloped frontage on Marion Road (Route 105). The Premises abuts existing
conservation land held by the Grantees (two conservation restrictions; one of 13.5 acres
and one of 37 acres, both easterly), is adjacent to RLT’s 21-acre Church Wildlife
Conservation Area with the Commonwealth’s Haskell Swamp Wildlife Management
Area and the large Eastover Farm conservation area both nearby. Protection of the
Premises adds to the assemblage of protected open space in Rochester thereby retaining
the rural feel of the community.
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(6)

Furtherance of Government Policy, Rochester. Protection of the Premises is in
furtherance of the goals and objectives of the Town of Rochester’s current Master Plan
and Open Space and Recreational Plan which speak to increasing the amount of protected
open space, protecting critical habitats as identified by NHESP and enhancing
Rochester’s agricultural heritage. Protection of the Premises is consistent with, and
furthers, the Town’s identification as a Massachusetts “Right to Farm” community, its
Right to Farm By-Law, and its interest in supporting farming, its agricultural heritage and
its determination that whatever impact may be caused through the normal practice of
agriculture is more than offset by the benefits of farming to the neighborhood,
community, and society in general.

(7)

Furtherance of Government Policy, Massachusetts. Conservation and farming of the
Premises is in furtherance of the clearly defined governmental policies of the
Commonwealth of Massachusetts to encourage farmland preservation (Executive Order
193) and land conservation as exhibited by the enrollment of the Premises under Chapter
61A of the MGL which provides preferential real property tax treatment for lands in
agricultural use. The protection of the Premises also furthers the interests of the
Wetlands Protection Act (MGL Chapter 131, § 40) by restricting development in
sensitive wetland resource areas.

(8)

Article 97. This Conservation Restriction will preserve and protect the Conservation
Values of the Premises consistent with the spirit and intent of the protections of Article
97 of the Amendments to the Constitution of the Commonwealth of Massachusetts.

Date: ________________

Signed:_________________________________
Christopher Gerrior, Chair

_________________________________
Daniel Gagne, Vice Chair

Maggie Payne

_________________________________
Kevin Thompson

Matt Bache

_________________________________
Ben Bailey

Bill Milka

NOTES:
This certification by the conservation commission may be submitted separately from the
application and filed with the submission of the executed conservation restriction, it being
recognized that the applicant may want to submit the application with a draft copy of the
conservation restriction for review prior to actual submission of the executed document.
Conservation restriction lands which overlap municipal boundaries must be approved and
certified by the appropriate officials of both municipalities.
The commissioners’ certification should state why the property is significant and why the
conservation restriction is important.
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MUNICIPAL CERTIFICATION
Rochester CR # 31
We, the undersigned Conservation Commission of the Town of Rochester, hereby certify that the
proposed conservation restriction is in the public interest in that:
1) Water Quality Protection. The Premises is in the Doggett Brook watershed, a tributary of
the Sippican River. Conservation of the Premises will contribute to the protection of
Doggett Brook by preventing certain activities that commonly degrade water quality and
natural stream flows and eliminates a number of potential future permitted dwellings
thereby reducing runoff, waste water discharge and other pollution commonly associated
with residential development. Similarly, the protection of the Premises will provide
protection to the downstream water quality of the Sippican River and, by flow extension,
that of the Weweantic River and Buzzards Bay.
2) Protection of Agricultural Resources. Approximately sixty-five percent (65%) of the
soils (some 24 acres) on the Premises are mapped and classified by the United States
Department of Agriculture - Natural Resource Conservation Service as being Soils of
Statewide Importance. Such soils support agricultural uses and, thus, keeping these soils
available for agricultural use and activities is important. The Conservation Restriction
will ensure that the open fields contained on the Premises will be available for agriculture
that is consistent with the protection of other Conservation Values present on the
Premises. Protection of the Premises is consistent with, and furthers, the Town of
Rochester’s (“Town”) identification as a Massachusetts “Right to Farm” community and
its interest in supporting farming and its agricultural heritage and, specifically supports
the Town’s current Master Plan which notes that protecting farmland and agricultural
uses are actions to be pursued.
3) Protection of Wildlife Habitat. The Massachusetts Natural Heritage and Endangered
Species Program (NHESP), via its BioMap2 project, has classified a majority of the
Premises as Critical Natural Landscape. Areas so identified indicate that the Premises
contains habitats that provide critical buffer to core habitats and are critical to the
Commonwealth’s biodiversity. Protection of these areas helps maintain the integrity of
the Commonwealth’s aquatic and terrestrial biota.
4) Protection of Rare Species Habitat. The Premises is mapped as containing area classified
as Priority Habitat for Rare Species by NHESP) via its BioMap2 project. Specifically,
the Premises is designated as habitat for eastern Box Turtle (State Species of Special
Concern). Areas so identified indicate that the land is critical to maintaining the integrity
of the Commonwealth’s ecological resources and its rare species habitat.
5) Protection of Natural Setting. The protection of the Premises contributes to the overall
protection of the scenic and natural character of Rochester with some 950 feet of
undeveloped frontage on Marion Road (Route 105). The Premises abuts existing
conservation land held by the Grantees (a conservation restriction of 13.5 acres to the
east) and is adjacent to RLT’s 21-acre Church Wildlife Conservation Area with the
Commonwealth’s Haskell Swamp Wildlife Management Area and the large Eastover
Farm conservation area both nearby. Protection of the Premises adds to the assemblage
of protected open space in Rochester thereby retaining the rural feel of the community.
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6) Furtherance of Government Policy, Rochester. Protection of the Premises is in
furtherance of the goals and objectives of the Town of Rochester’s current Master Plan
and Open Space and Recreational Plan which speak to increasing the amount of protected
open space, protecting critical habitats as identified by NHESP and enhancing
Rochester’s agricultural heritage. Protection of the Premises is consistent with, and
furthers, the Town’s identification as a Massachusetts “Right to Farm” community, its
Right to Farm By-Law, and its interest in supporting farming, its agricultural heritage and
its determination that whatever impact may be caused through the traditional practice of
agriculture is more than offset by the benefits of farming to the neighborhood,
community, and society in general.
7) Furtherance of Government Policy, Massachusetts. Conservation and farming of the
Premises is in furtherance of the clearly defined governmental policies of the
Commonwealth of Massachusetts to encourage farmland preservation (Executive Order
193) and land conservation as exhibited by the enrollment of the Premises under Chapter
61A of the MGL which provides preferential real property tax treatment for lands in
agricultural use. The protection of the Premises also furthers the interests of the
Wetlands Protection Act (MGL Chapter 131, § 40) by restricting development in
sensitive wetland resource areas.
8) Article 97. This Conservation Restriction will preserve and protect the Conservation
Values of the Premises consistent with the spirit and intent of the protections of Article
97 of the Amendments to the Constitution of the Commonwealth of Massachusetts.

Date: ________________

Signed:_________________________________
Christopher Gerrior, Chair

_________________________________
Daniel Gagne, Vice Chair

Maggie Payne

_________________________________
Kevin Thompson

Matt Bache

_________________________________
Ben Bailey

Bill Milka

NOTES:
This certification by the conservation commission may be submitted separately from the
application and filed with the submission of the executed conservation restriction, it being
recognized that the applicant may want to submit the application with a draft copy of the
conservation restriction for review prior to actual submission of the executed document.
Conservation restriction lands which overlap municipal boundaries must be approved and
certified by the appropriate officials of both municipalities.
The commissioners’ certification should state why the property is significant and why the
conservation restriction is important.

Page 77 of 80

Doggett Brook Buffer CR

Ro ute 105 (Marion Road)

Ag Zone,
2 acres

Excluded

Limited Ag
Zone,
1.5 acres

No Ag/ Riparian Habitat Restoration Zone

D og

g ett Br oo k

Doggett Brook Farm Property (58.5 acres)
Brook Buffer CR Area (20.5 acres)

Tall crop setback: Must be South of this Line
Assessors Parcels
Doggett Brook
0

75

150

Feet
300

.

Page 78 of 80

Map prepared by: Buzzards Bay National Estuary Program, 81-B County Road, Suite E, Mattapoisett, MA 02739. www.buzzardsbay.org June 11, 2021.
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Map prepared by: Buzzards Bay National Estuary Program, 81-B County Road, Suite E, Mattapoisett, MA 02739. www.buzzardsbay.org July 28, 2021.
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